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MODIFIED
CONTRACT SECTIONS
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OCB/BNA RESEARCH CODES:
118.640-Harassment of Fellow Employee; 107.01-Sex Discrimination & Sexual Harassment
KEYWORD SEARCH TERMS:
Sexual Harassment; Termination; Suspension; Workplace Misconduct
HOLDING: Grievance MODIFIED.  Due to lax enforcement and inconsistency in enforcement of work rules by Employer, Grievant's termination shall be reduced to a suspension without back-pay, and Grievant shall retain his seniority and his rank of Sergeant.  Grievant must additionally undergo and complete training regarding appropriate supervisory expectations, workplace conduct and sensitivity toward the opposite sex. 
Facts: Grievant has been a State Trooper with ODPS since 2001. In March of 2011, Grievant had been promoted to a position as a Lieutenant, but in October of 2018, Grievant violated sections OSHP Work Rules 4501:2-6-02(I)(4) “Conduct Unbecoming of an Officer” and OSHP Work Rule 4501: 2-6-02(J)(1) “Sexual Harassment and Discrimination,” and consequently Grievant was demoted back to a position as a Sergeant and was and transferred to the Crime Laboratory. On May 20, 2020, he was terminated from his position as a Sergeant with the Crime Lab for similar rule violations when Administrative Investigation No: 2020-10657 revealed he had shown a sexually graphic photo to a female co-worker on his personal cell phone.   
The Union argued: Union contends that Employer has established neither that the discipline was for just cause, nor that the level of discipline was proportionate to the offense. Union cites instances in which other employees exhibited similar, or more egregious, acts of misconduct and were only given suspensions. Union argues that Grievant’s discipline was disproportionately hash in comparison because he was terminated for sharing an inappropriate meme. Union also suggests that Grievant’s behavior was not unusual for the work environment of the Crime Lab and argues that the totality of the circumstances warrants a reduction of discipline based upon the mitigating circumstances and Grievant’s PTSD. 
The Employer argued: Employer contends that Grievant is not a victim of circumstances brought on by other’s conduct, and that other’s bad behavior does not negate his own. Grievant has a history of misconduct towards women and has been disciplined for such behavior. Grievant also admitted to sharing the sexually graphic photo and was fully aware that his behavior was inappropriate in the workplace. Employer argues that Grievant cannot be returned to any supervisory position because he has proven himself incapable of conducting himself in a professional manner, and that supervisors have a duty to stop this type of behavior, and not participate in it.  
The Arbitrator found: Despite Grievant’s clearly inappropriate actions and prior discipline, the Arbitrator found the bigger issue to be an inconsistency in the administration of disciplinary action under a just cause standard. The Arbitrator concluded the Grievant did engage in the misconduct in violation of OSHP Work Rule 4501:2-6-02(I)(4) “Conduct Unbecoming of an Officer” and 4501: 2-6-02(J)(1) “Sexual Harassment and Discrimination.” However, the Arbitrator found that Grievant’s action of sharing a sexually graphic photo represents an incident which is unfortunately more commonplace than Employer was aware of. The Arbitrator feels that Grievant thus deserves a final opportunity to correct such misconduct where said policy has been otherwise laxly enforced. Therefore, the grievance has been MODIFIED. 
