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PROCEDURAL BACKGROUND

This matter came on for an arbitration hearing amuary 29, 2019 at 9:00 a. m. in a conference
room at the Columbus Developmental Center, 1601t Biexad Street, Columbus, Ohio 43222. At the
hearing both parties were afforded a full and @portunity to present evidence and arguments in
support of their positions. The arbitration hearogicluded on January 29, 2019 at 12:40 p. m.laad t
evidentiary portion of the hearing record was albatthat time.

The arbitrator received post-hearing written argotmérom both parties by March 3, 2019 and
the arbitrator exchanged the post-hearing briefizdsen the parties on March 3, 2019.

This matter proceeds under a collective bargaiagrgement between the parties in effect from
July 1, 2015 through February 28, 2018, Joint BxHib

No challenge to the arbitrability of the grievanmefore the arbitrator in this proceeding has
been raised.

Based on the language of the parties’ collectivgaiaing agreement, the arbitrator finds the

grievance at issue herein to be arbitrable andguhppefore the arbitrator for review and resolntio

JOINT ISSUE STATEMENT

1. Did the Grievant, Robert Hampton, abuse aividdal of the Columbus Developmental Center?
2. If the Grievant did not abuse an individuahsithe Grievant removed for just cause?

3. If the Grievant was not removed for just cawgeat shall the remedy be?
JOINT STIPULATIONS OF FACT
1. The Grievance is properly before the Arbitrato

2. The Grievant was hired by the Employer on May1995, as a Therapeutic Program Worker
(TPW).



3. The Grievant was removed from his positioa @®W on May 19, 2018.

4. The Grievant was removed for a violation & @hio Department of Developmental Disabilities
Standards of Conduct, specifically rules:

* Abuse of a Client, A-1 — Abuse of any type or natir an individual under the supervision
or care of the Department or State, including,rmitlimited to, physical, sexual, or verbal
as defined by Ohio Administrativeded123:2-7-02 addressing major unusual incidents
and unusual incidents to insure heaifare, and continuous quality improvement.

* Failure to Report, F-1 — Failing to report in angrmer which results in potential or actual
harm to an individual. Failing to report,ing about, or covering up abuse, neglect or
mistreatment.

5. The Grievant had no active discipline on krsord at the time of his removal.

JOINT EXHIBITS

Joint Exhibit 1 — 2015-2018 OCSEA Contract

Joint Exhibit 2 — Grievance Trall

Joint Exhibit 3 — Discipline Trail

Joint Exhibit 4 — DODD Standards of Conduct, Ruielations and Penalties
Joint Exhibit 5 — Ohio Administrative Code 5123:2-02

Joint Exhibit 6 — Medicaid Regulations

Joint Exhibit 7 — Information Sharing Agreement &D

Joint Exhibit 8 — Behavior Support Plan

STATEMENT OF THE CASE

The parties to this arbitration proceeding, theteéSta Ohio, Department of Developmental
Disabilities, Columbus Developmental Center, thepkayer, and the Ohio Civil Service Employees

Association, American Federation of State, Coumty Blunicipal Employees, Local 11, AFL-CIO, the



Union, are parties to a collective bargaining agreet that was in effect from July 1, 2015 through
February 28, 2018, Joint Exhibit 1. Within this lective bargaining agreement is an Article on
Discipline, Article 24, which begins with the follang language in section 24.01:
Disciplinary action shall not be imposed uporeaployee except for just cause. The
Employer has the burden of proof to estaljlishcause for any disciplinary actions.
In cases involving termination, if the arbitnafinds that there has been an abuse of a
patient or another in the care or custodghefState of Ohio, the arbitrator does not
have authority to modify the termination of@nployee committing such abuse.

The grievant in this proceeding, Robert Louis Hampthas worked at the Columbus
Developmental Center as a Therapeutic Program Wdgi@\W) for twenty-three (23) years, having
been originally hired at the Center in 1995. Far past fifteen (15) years Mr. Hampton had been
assigned to a living unit designated Broadview 2.

During all times relevant to this proceeding Mr.mij#on had no active discipline on his
employment record.

On January 28, 2018 Mr. Hampton completed his assighift at the Center and was asked to
stay over and provide coverage on the next shifiyiich Mr. Hampton agreed.

Around 5:00 p. m. on January 28, 2018 a co-workeo Wwad been employed at the Center for
one month called out for help due to the behavia olient who was acting aggressively. This CDC
client had initially been throwing objects at aretiCDC resident who was engaged in eating. When
the new co-worker attempted to redirect the climoim throwing things at another client, the
aggressive client redirected his wrath to the stedfmber.

The aggression of the client directed toward tledf storker included spitting, cursing, and
threatening to get the staff member fired.

As this aggressive behavior was being directeteastaff member this TPW called out to TPW

Hampton for assistance, Mr. Hampton having beemwkntm have worked with the aggressive client
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for many years and known to have been able to katmi$ client. Mr. Hampton responded to the
shouted request for help. Mr. Hampton approacheagjgressive client and verbally directed the tlien
to calm down. Mr. Hampton asked the misbehavingntlio return to the client's bedroom to aid the
client in regaining his composure. The client aecetb the request from Mr. Hampton and entered the
client's room. Almost immediately, however, thesoli exited the room while spraying an aerosol body
wash into the air and then throwing the aerosotainar forcefully to the floor.

Mr. Hampton approached the client and managed teertiee client to the client's room.

The interaction between Mr. Hampton and the cl@mtJanuary 28, 2018 at about 5:13 p. m.
was recorded through a camera on the living urié fiecording of the events in question is found in
the hearing record upon a DVD-R, Joint Exhibit FisTvideo recording was reviewed at the arbitration
hearing.

On April 19, 2018 the Union and the grievant weddifred by the Employer that a pre-
disciplinary meeting would be convened on April 2818 to consider allegations of misconduct on the
part of Mr. Hampton in his interaction with a cliesn January 28, 2018 at approximately 5:13 p. m.
This notice referred to the abuse of a client afallare to report that included the following larage:

On January 28, 2018, at approximately 5:13 p. ideo/evidence was captured whereby

you were witnessed dragging an Individuali¢fa)] into his room by his shirt collar

and shutting his door behind yotou were alone with [(client)] for

approximately three (3) minutes. You lddi to report physical contact or

intervention when notifying the supervisaioout the incident. You also failed to

report that [(client)] alleged that you had chokéah.

The pre-disciplinary meeting was convened and cetaglon April 23, 2018. The conclusion
reached by the pre-disciplinary meeting hearingeffwas that there was just cause for discipline.

The Union and Mr. Hampton were notified that effeetMay 18, 2018 Mr. Hampton's

employment by the State of Ohio, Department of Dmweental Disabilities as a Therapeutic Program



Worker at the Columbus Developmental Center wasgoarminated. The reasons listed on the notice
letter as to Mr. Hampton's discharge were a viofaagency work rule A-1, Abuse of a Client, and a
violation of agency work rule F-1, Failure to Repor

A grievance was thereafter filed as to the disahafyMr. Hampton, citing violations of the

parties' collective bargaining agreement in Art@4e sections 24.01, 24.02, and 24.06.

SUMMARY OF TESTIMONY

Thomas Dean Hopkins

Thomas Dean Hopkins is a Resident Care Supervisoployed at the Columbus
Developmental Center. Mr. Hopkins was originallyeldi as a Therapeutic Program Worker by the
Center on June 18, 2001.

Mr. Hopkins identified his written statement conmdag a client that resides on Broadview #2 at
the Columbus Developmental Center. The second pgyagf Mr. Hopkins's written statement at Joint
Exhibit 3, page 46 reads as follows:

On January 28at 6:00 pm | received a call from TPW Robert Hongstating that

[client] attacked staff and was redirected and vitat his bedroom & cut his thumb

on his left hand, scratched his left arm and @tright arm around the wrist area.

Mr. Hopkins testified that the report from Mr. Hatop to Supervisor Hopkins on January 28,
2018 at 6:00 p. m. did not include any mention phgsical intervention and there was no reference t
an allegation that the client had accused Mr. Hampff choking the client. Mr. Hopkins testified tha
Mr. Hampton should have reported a physical inteyadf Mr. Hampton had for any reason placed his
hands on the client. Mr. Hopkins testified that plodéicies of the Center indicate that a TPW showdd
be putting his hands on a client, should not bggiray a client by the client's shirt collar, andtinms

case TPW Hampton should have put distance betweeseli and the misbehaving client during the
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aggressive phase of the client's behavior.

Under questioning by the Union representative, Hitrpkins testified that the events of January
28, 2018 between Mr. Hampton and the Broadview léhtcwere assigned an unusual incident
number, 47376. Mr. Hopkins testified that at nodtioid Mr. Hampton report imposing any form of
restraint upon the client.

Mr. Hopkins identified Joint Exhibit 3, page 43 #se cover sheet of the Columbus
Developmental Center's Unusual Incident Report &evor UIR #47376. This CDC UIR Review was
initiated by Mr. Hopkins and was entered into trentér's database. On this cover sheet, under “Brief
Incident description,” the following appears: “[@iit] was attacking and spitting on staff he was
redirected him to his bedroom where he cut his thwm his left hand, scratched himself on left arm
and bit himself on the right wrist area. Nurse 8ware ISU left mess. At 6:04 p. m.”

Mr. Hopkins has known the client on Broadview #2owtras involved in the events of January
28, 2018 with Mr. Hampton for about five years. Sllient was described by Mr. Hopkins in his
testimony at the arbitration hearing as being ia bpper twenties, at times very affable, even
affectionate, and at other times becoming physicatid/or verbally aggressive. Mr. Hopkins testified
that he has known this client on different occasitunstrike others, to bite others, and to threatbers
with physical harm or discharge from their employme

Mr. Hopkins confirmed that there have been timethepast when the client on Broadview #2
who had become aggressive on January 28, 2018dthtblbe restrained but this was not a frequent
occurrence. On one occasion this client had udrdtar knife to threaten another client.

Under redirect questioning by the Employer's regméstive, Mr. Hopkins noted that the client
on Broadview #2 had an interdisciplinary care pianplace and this care plan included, under
appropriate circumstances, the use of physicataiest upon the client. Mr. Hopkins noted however

that dragging the client by his shirt collar was part of the care plan.
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Under recross-examination by the Union's represigatdMr. Hopkins explained that restraints
may be mechanical or may be applied directly bydesdial care staff to protect an individual agéins

harm. In the event a restraint of any type is ugadust be promptly reported.

Scott Flynn

Scott Flynn is the Director of Investigations aé tBolumbus Developmental Center and has
twenty-two years of prior experience as a polickcef. Mr. Flynn began his employment at the
Columbus Developmental Center as a Center Polifieedfin 2001 and subsequently served as the
Chief of the CDC Police Department beginning in 20 2012 Mr. Flynn assumed the position of
Director of Investigations, responsible for leaditige Investigations Unit within the CDC Police
Department.

Mr. Flynn explained that there were 361 unusualdewts investigated at the Columbus
Developmental Center in 2018. These investigati@amged from abuse and neglect of a client to
medical emergencies to hospital visits, and usuallglved something of a physical nature.

Mr. Flynn recalled that on January 31, 2018 he emagacted by a supervisor in the Broadview
building and informed that a guardian of the clientBroadview #2 had contacted the Center. In this
regard Mr. Flynn identified Joint Exhibit 3, pag88 and 31 as the email sent on behalf of the
Broadview #2 client from a Protective Service Repreative that reads as follows:

[Client] left me a voice mail at 3:17 pm on 01/3®/1n this voice mail he stated that

CDC staff Robert Hampton put him on his bed indedroom after shutting the door

and began to choke him with his hand and armtdteds both separately, once that

he was choked with Robert's arm around him and bpdeobert's hand. He said that

this incident took place on 01/28/18 this pastdaynHe said this happened because

[client] had hit another staff person. He alssallibed two different vehicles that he

associated with the staff in question as an eauglge ram and a chrysler 300 and

asked for the police to find him.

I had another voice mail from 01/29/18 send at gmd&1 which [client] stated that
Robert Hampton put him in a headlock and he coubteathe.
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The email presented above was sent on Januar3&,& 1:45 p. m. by the client's guardian to
CDC.

Mr. Flynn stated that an internal investigation wasated and the review of a video recording
occurred.

Mr. Flyn identified Joint Exhibit 3, pages 9 — 26 the Center's investigative report completed
on March 7, 2018.

Mr. Flynn identified Management Exhibit 1 as the CWIR Review for UIR #47376 that
includes “Nurse Comments.” These comments, frona®&s Parkman, dated January 29, 2018 at 5:40
p. m., read as follows:

Cut left thumb — bit right forearm without bkéag skin — 6 cm. long scratch with

several small scratches right forearm — all arézensed with soap and water — TAB

and band aid applied to thumb — all other aredafan to air.

Mr. Flynn identified Joint Exhibit 3, pages 32 aB8 as the written statement from Mr.
Hampton dated February 2, 2018. The written statérdnem Mr. Hampton dated February 2, 2018 is
presented in the form of a question from Mr. Flymd an answer from Mr. Hampton. Mr. Hampton's
February 2, 2018 statement reads as follows:

Q: Describe the events that occurred on 1/28 woth & [client].

A: While on 3 2¢ shift staff from #2 said he needed to see megijliwas in hallway

punching and hitting staff.

Q: What action did you take?

A: | got [client] off of staff and was talking tarh in hallway of BV in front of BV 2
door and put my arm around his shouldeyetohim to focus on me to calm him
and get him to go to his room.

Q: What occurred next as you entered the area?

A: We enter area with [client] headed toward hismo He started to pull off shirt to

target staff again calling racial slurg@rsing that he was gonna get staff so |
pull [client] into his room. He stated | cleakhim. He was going to get me fired.
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Q: How did you get [client] into his room?
A: | pulled him into his room cause he drop to tleer by his arms & shirt because
he was targeting staff and that's the onlyg could do.

Q: Did you re-enter [client's] room after he waside?
A: Yes | did to check on him cause he was tearmépis room.

Q: At any point did you have to restrain [clienthie he was in his room?
A: No.

Q: Was [client] injured while in his room?
A: Yes he cut his tumb (sic) holiday on holidayister and he scratched his arm
and bite his arm on right arm.

Q: Did you do a UIR?
A: Yes | did. | gave the UIR to Nurse Sue. lledlTom the grounds supervisor
first and he stated he will give UIR # numbeSue the nurse.

Q: At anytime while you were in [client's] room didu place your hands on his
neck?
A: No.

Q: Did any physical redirection occur that [clieatjuld've misconstrued as being
choked?

A: No cause [client] stated | choke him and he g@asna get me fired. He stated
that before we even got in his room.

Mr. Flynn identified Joint Exhibit 3, pages 36 — &3 the written statement of Formum Fozao,
provided on February 2, 2018. Mr. Fozoa was then(tmewly hired Therapeutic Program Worker who
was assigned to Broadview #2 on January 28, 208 staff member who had called out for help

because of an aggressive client. Mr. Fozoa's wrdtatement reads as follows:

Last Sunday during dinner time, when the otherehesidents have completed their
dinner and [client #2] was still on the dinitadple eating out of a sudden [client]
started through (sic) stuff on [client #2] anck tktaff. (Formum Fozao) redirected
[client] and he could not stop; he insteadduat the staff (Formum Fozao) and
started spitting on me cursing, hitting sayimg aim is to get me fired but |
continue to redirect him until Robert came frora thext and took him to his room
and later on [client] came out again stadggdying his body spray and Robert
again took him to his room.
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Q: Did you see how Robert took [client] into hi®na?
A: No because the chair in front block me from sgei

Q: Did [client] ever make the statement that Robad choked him?
A: No.

Did Robert tell you that he had to restraindioti?
N

o

Q:

A:

Q: Could you see both [client] and Robert walk ifdiient's] room the 2 time?
A:N

(@)

Q: At what point did [client] stop targeting (spitg and yelling) at you?
A: [Client] stopped spitting at me just immediat&pbert step in.

Q: In the photo shown to you — is this &p@roximate view you had of the
incident?

A: Yes sir is the same chair | saw that day.

Q: Why did you not assist Robert & [client]?

A: When it happened Robert told me to wait, thatnoelld handle it by himself
that is why | stop.

Q: What was Robert saying to [client] — as they tarrhis room? (explain)
A: Robert did not say anything to [client].

Q: Did Robert make any threats towards [client]?

A: No he did not.

Mr. Flynn identified Joint Exhibit 3, pages 38 — &9 a follow-up interview of Mr. Hampton
that occurred on February 9, 2018 at 2:05 p. nthetColumbus Developmental Center. This second
written statement from Mr. Hampton reads:

Q: What were you saying to [client] during the tigaa took him into his room?

A. Just calm down and focus on relaxing — verbadhjirecting him.

Q: What was [client] saying to you as you took himo his room?
A. Still cussing calling co worker racial slurs ath@t he was going to get him.

Q: Did you ask TPW Fazio (sic) for assistance \atlent]? (explain)

A: | couldn't ask for no assist from him becausevas [client's] target so | tried to
get [client's] focus off co worker.

12



Q: Why were you insistent on going to [client'spmo with him?

A: To let him focus on his room an to keep him frargeting co worker or other
residents.

Q: With pulling [client] into his room — did you pert the physical redirection -
as you stated?

A: 1 don't restraint record but | told Tom Grourfsigpervisor UIR numbers.

Q: Did you tell Tom that you went physical withipsit]?
A: Yes.

Q: When [client] went to the floor, why didn't yaiisengage from him?

A: Because he was saying he was going to get myotker an was trying to

get him.

Mr. Flynn identified Joint Exhibit 3, pages 2 — 4 the report and recommendation of the
hearing officer who presided over the pre-discialin conference that considered Mr. Hampton's
conduct, a pre-hearing conference held on April 2B818. The pre-disciplinary report and
recommendation was issued on May 1, 2018.

Mr. Flynn identified Joint Exhibit 8, pages 1 — & the Columbus Developmental Center's
Behavior Support Strategy for the client on Broadwi#2 who was involved in the events on January
28, 2018 with Mr. Hampton. Within a summary on page of this interdisciplinary plan of care the
client is described as having a very short attensjpan, presenting issues of impulsiveness, boredom
and frustration that contribute to his behavionsisTplan states that the client can engage in amt&d
of severe aggression that can cause harm to hinselthers, and to the environment. This plarestat
that the client is very strong and during behaviorges had injured a number of people.

Under “target behavior” in the Behavior Supportaitgy for the client in question there is
described aggression by this client in the formhitting, kicking, biting, and/or scratching othess
using a weapon to physically harm others. Thistlie also described as having a particular problem
with taking the property of other clients withowrpmission to do so.

Mr. Flynn identified Joint Exhibit 3, pages 44 — 4S staff notes, including a second shift
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summary with F. Fozao indicated as serving in meduie and Mr. Hampton indicated as serving on
module two. At Joint Exhibit 3, page 44 the follogi was recorded by Mr. Hampton under second
shift summary:

[Client] upset attacked staff hitting them and nmgkihreats and racial slurs cut

finger and scratch his arm up and say he wasayganstaff fired an that staff

choke him also he bite himself on arm.

Mr. Flynn identified Joint Exhibit 3, page 45 a®tthird shift summary for modules one and
two on Broadview #2 dated January 28, 2018. Thisrsary indicated: “No problems or UIR's - quiet
night.”

Mr. Flynn testified that the Ohio State Highway @htwas contacted and apprised of the
Center's investigation. Mr. Flynn confirmed thag ttlient in question could become very aggressive.
Mr. Flynn referred to Joint Exhibit 8, page 7 oétBehavior Support Strategy for the client in quest
wherein the client is described as five feet fowhies tall, weighing 163 pounds.

Mr. Flynn referred to Joint Exhibit 8, page 4 withthe client's Behavior Support Strategy, in
particular the seventh full paragraph which reads:

[Client] has a history of injuring others by hitginkicking and using items as weapons

to harm others. In the event that [clienbghavior escalates to the point of severe

physical aggression and blocking and redirectiaroiseffective, and there is imminent

risk of injury, staff may utilize programmatic phgal restraint including a One-Person

Basket Hold, Two-Person Basket Hold, One to TwsEn Seated Stabilization Hold.

If necessary to protect [client] and otheasFirm Extremity Hold, holding both

[client's] arms and legs, can be used. The mlst be maintained for as short a time

period as possible and must not be maintainechéwe than 29 minutes. If [client] is

still engaging in dangerous behavior when releassstablish the manual hold again.

Calm behavior is defined as total relaxatibthe body, able to respond to staff in a

calm voice. Once [client] is calm he appearsenwelaxed without pressured speech,
breathing is slower and his able to follow sim@ic] requests.

Mr. Flynn noted that nowhere within the restraidescribed in the client's Behavior Support
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Strategy is there mention of dragging the clienth®y shirt collar. Mr. Flynn testified that suchtiaity
is prohibited at the Center. Mr. Flynn testifie@ttllragging a client by his shirt collar to his movas
not in accordance with the client's Behavior Supftrategy.

Mr. Flynn referred to Joint Exhibit 3, pages 48 5 @hich comprise the Columbus
Developmental Center's policy on Incident Reporing Review. This policy provides on its first page
under Ill, Procedure, B. Reporting of Unusual lecits, a UIR report will be made out following all
major unusual incidents including allegations ofis#neglect, even if the person receiving the tepor
feels the allegation is unreasonable and withouttmdr. Flynn noted that at Joint Exhibit 3, pageé
there is a policy review verification signed by RabHampton dated August 10, 2017 that includes
training on policy 1.09, Incident Report and Review

Mr. Flynn testified that Mr. Hampton should hav@aged an accusation of choking made by
the client.

Mr. Flynn identified Joint Exhibit 3, pages 56 — &8 the Columbus Developmental Center's
policy and procedure involving Behavior Supporig&igies.

Mr. Flynn identified Joint Exhibit 3, page 64 a® thirst page of the Columbus Developmental
Center's policy on individual abuse and/or negléstder this policy the definition of “abuse” is
presented under lll, Definitions, (A). This defioit refers to: “The ill treatment, violation, resthent,
malignment, exploitation and/or disregard of anvitial, whether purposeful, or due to carelessness
inattentiveness, or omission of the perpetratohisTdefinition provides that: “Abuse of any type or
nature to an individual under the supervision aeaa the Department or State,” may include but is
not limited to physical, sexual, psychological,varbal abuse. “Physical abuse” is defined as lie. t
use of physical force that can reasonably be egpeitt result in physical harm or serious physical
harm as those terms are defined in section 290i.@ie Revised Code. Such force may include but is

not limited, to hitting, slapping, pushing, or thniag objects at an individual. “Verbal abuse” idided
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as “... purposefully using words or gestures teedlen, coerce, intimidate, harass, or humiliate an
individual.”

Mr. Flynn identified Joint Exhibit 8, page 9 as tGelumbus Development Center's policy on
protection from harm. Mr. Flynn noted that direetre staff at the Center received training on this
policy.

Mr. Flynn testified that the video recording an@ ttatements from Mr. Hampton and other
eyewitnesses to the events in question have peedudd Flynn that Mr. Hampton grabbed the collar
of the shirt worn by a client, dragged the cliemthe client's room using the shirt collar, andeefiito
report this physical interaction as required by t€epolicies. Mr. Flynn pointed out that an incitieh
abuse does not require an injury but balances emisk of harm arising from the conduct engaged in
by the employee. Mr. Flynn pointed out that dragganclient by grabbing the shirt collar of the wotie
could cause injury to the client and such condaigrohibited.

Under questioning by the Union's representative,M§mn was referred to Joint Exhibit 3, page
25 under “Cause and Contributing Factors” in thet€es investigative report, language that provides
“Any action of Hampton dragging [client] into hisam by his shirt collar from the floor was a total
lapse in judgment and against not only policy aathing here at CDC.”

Mr. Flynn was referred to Joint Exhibit 3, page #tg third shift summary for January 28, 2018
that reported no problems and no UIRs. This thiét summary reported a “Quiet night.”

Mr. Flynn confirmed that the events investigatedued on the second shift on January 28,
2018.

Mr. Flynn testified that the original complaint eeeed by the Center about these events came
from a guardian of the client.

Mr. Flynn testified that the original Unusual Ineitt Report concerning the events in question

had not been located. The original UIR was suppts&dve been passed to the charge nurse.
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Mr. Flynn testified that at first Mr. Hampton dedian intervention had occurred but at no time
has Mr. Hampton denied that these events occuneldwouary 28, 2018 during the second shift.

Mr. Flynn testified that he has found no indicatiarthe work history of Mr. Hampton of Mr.
Hampton having lied to supervisors or administtdrthe Center. Mr. Flynn testified that the dlien
guestion, however, has amassed a substantiahjhistonaking false allegations against staff members
Mr. Flynn confirmed that no charges were brougtdiagt Mr. Hampton by the Ohio State Highway
Patrol.

Mr. Flynn was referred to Joint Exhibit 3, page-Jhge 7 of policy section 1.09, the Columbus
Developmental Center's policy on incident reportamgl review. Under paragraph (J) on page seven it
is stated that all CDC investigative service unitestigations must be received by the Superintdnden
or the Superintendent's designee within five wagldiays of the incident. The Superintendent is &so
receive reports of incidents of unknown origin wittive working days of the incident. Mr. Flynn
testified that the investigation of Mr. Hamptontnduct on January 28, 2018 lasted a little over one

month.

Robert Capaldi, Ph. D.

Robert Capaldi, Ph. D. has worked for the Ohio Diepent of Developmental Disabilities for
eleven years and has been serving in the fieldretidcare since 1996. Dr. Capaldi formerly worked
for a county board for eight years as a case maragk came to the Department of Developmental
Disabilities in 2007 as a license reviewer. Dr. &ldpcame to the Columbus Developmental Center in
2009 and became Superintendent of CDC in 2014.

Dr. Capaldi identified Joint Exhibit 3, pages 1 +&s the investigative report prepared at the
Columbus Developmental Center based on the evédEnoary 28, 2018 between Mr. Hampton and a

client on Broadview #2. Superintendent Capaldi dated that this is the investigative report he
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considered in determining the discipline to impasethis case. As the appointing authority at the
Columbus Developmental Center, Superintendent @ajgakmpowered to determine the disciplinary
action to be imposed at the Center. Superinten@aptldi referred to the investigative report, aead
recording, emails, and interviews that he consdlefiading based on these investigative materials,
that the allegation of abuse had been substantiated

Superintendent Capaldi identified Joint Exhibitpdge 1 as the order of removal he issued to
Mr. Hampton, a Therapeutic Program Worker, orderingt Mr. Hampton's employment by the
Columbus Developmental Center be terminated effeddlay 18, 2018.

Dr. Capaldi identified Joint Exhibit 4, pages 14 ds Standards of Conduct, Rule Violations,
and Penalties for Classified Employees (Departriféidie) that include a disciplinary grid at pages 6 —
14. Superintendent Capaldi stated that Mr. Hampiaoh abused a client by dragging the client by the
client's shirt collar, an activity that comprisdsige under the definition of “abuse of a cliengttson
A-1, and Superintendent Capaldi also found Mr. Hmmghad failed to report the incident, a violation
of section F-1. Dr. Capaldi pointed out that Mr.nifston had made no report of a physical intervention
nor did Mr. Hampton report that the the client laidged that Mr. Hampton had choked the client.

Superintendent Capaldi was referred to Joint ExFshiOhio Administrative Code section
5123:2-17-02 as a rule that addresses major unustidents and unusual incidents to ensure health,
welfare, and continuous quality improvement. OhinAnistrative Code section 5123:2-17-02(C)(15)
(a)(vii) defines “physical abuse” as meaning:

... the use of physical force that can reasonlablgxpected to result in physical harm or

serious physical harm as those terms are definsdation 2901.01 of the Revised Code.

Such force may include, but is not limitedHhitting, slapping, pushing, or throwing

objects at an individual.

Superintendent Capaldi testified that draggingiantlby the client's shirt collar can be reasonably

expected to cause physical harm to the client.
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Superintendent Capaldi identified Joint Exhibitpéges 1 — 8 as interpretive guidelines issued
by the Medicaid program for intermediate care faes responsible for overseeing persons with
developmental disabilities. At page 2 of these glimgs “physical abuse” is defined as:

... any action intended to cause physical harmaor, grauma or bodily harm (e.g.,

hitting, slapping, punching, kicking, pinching, 8tdt includes the use of corporal

punishment as well as the use of any resteicintrusive procedure to control
inappropriate behavior for purposes of punishment.

At Joint Exhibit 6, page 3 the following Medicaiaterpretative guideline is presented:

The facility must take whatever action is nseey to protect the clients residing
there. For example, if a facility is forcdxy court order or arbitration ruling to
retain or reinstate an employee found to be abu#eefacility must take measures
to protect the clients of the facility (such asigisgg the employee to an area where
there is no contact with clients.)

At Joint Exhibit 6, page 5 the following Medicaiaterpretative guideline is presented:

Where the facility has terminated an employee baped confirmation that abuse,

neglect or mistreatment occurred during thepleyee's performance, and the

termination decision was overturned by either arbitration finding or a court

finding, the employee must be returned tgosition which does not involve

direct contact between employee and clients ofabiéty.

Dr. Capaldi identified Joint Exhibit 8, pages 9 2 & the Columbus Developmental Center's
policy on protection from harm. This policy prov&derhen restraints may be used.

Superintendent Capaldi testified that in his vieyviof the video recording of the events in
question there did not appear to be a risk of threatened against TPW Hampton.

Superintendent Capaldi testified that Robert Hamgtas accumulated an employment record

that reflects punctuality and reliability in repag for duty as scheduled, a direct care worker wa®

involved himself with clients, treating each cliex#t an individual, and assisting in interventiorew
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necessary. Superintendent Capaldi described COfZoasoting a positive culture that looks to bridge
gaps, work through issues, and lessen the ussthirds.

Superintendent Capaldi testified that Mr. Hamptaw simself in the role of a parent in relation
to clients at the Center, and saw himself as adpertic Program Worker responsible for enforcirg th
rules of the Center. Superintendent Capaldi empbddhat the role of a Therapeutic Program Worker
IS not to cover for other staff members but tostsdients and maintain the safety of clients.

Under questioning by the Union's representativgaefatendent Capaldi was referred to Joint
Exhibit 3, page 26, the conclusion of the CDC inigdive report that provides as follows:

Tlrlle_ TPW has an obligation to each individual tovglthem respect and dignity at

all times.

[Client] will be encouraged to relay details ina&sturate manner at the time of the
incident and at any time that he feels unsafe.

Staff will continue to build a positive rapport Wwifclient] and remind him that they
are here at CDC to help him.

The TPW's are trained through eawtividuals BSS to deal with each of their

behaviors and what strategies theyusanto deescalate situations.

Superintendent Capaldi was referred to Joint Exhéyi page 2 wherein the Medicaid
interpretative guidelines provide the definitiofts “abuse” and “physical abuse.” Superintendent
Capaldi testified that these Medicaid guidelinesfatlowed at the Columbus Developmental Center.

Superintendent Capaldi testified that if a Theraipelrogram Worker is in danger of physical
harm, that worker is to be assisted by co-workeus the staff member or staff members who provide

such assistance are not to assume the duties sfatienember being assisted.
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Osman Bah

Osman Bah is a Therapeutic Program Worker who laked at the Columbus Developmental
Center for eleven years. During all times relevanthis proceeding and over the past four years Mr.
Bah has been assigned to work on Broadview #2 dguhi@ second shift.

Mr. Bah testified that living unit Broadview #2 hdwe residents and is assigned two
Therapeutic Program Workers per shift.

Mr. Bah testified that it was important to resothe misbehaviors that arise on the living unit
among clients through verbal redirection and thioatjempts to move an aggressive or misbehaving
client to a safe place.

Mr. Bah testified that all of the clients residing Broadview #2 bring their own individual
issues to the living unit and many of these cligasiot get along. Mr. Bah stated that clients livat
on Broadview #2 are high functioning clients whegent a high risk of misbehavior. Sometimes the
misbehavior involves physical aggression, sometirniikes the form of inappropriate sexual conduct,
and the staff members assigned to the living ueitexpected to manage these misbehaving clients so
as to return the unit to a living environment tisagafe and orderly.

Mr. Bah stated that the clients on Broadview #Z2il@kimore aggression than is the case with
clients on other living units. Broadview #2, acdaagito Mr. Bah, presents behavioral issues every
other day. Such issues when they arise produceehilgivels of stress among residents and staff
members.

The client in question herein, the resident of Bkeew #2 who was involved with Mr.
Hampton in the events of January 28, 2018, was knoyvMr. Bah to destroy property. According to
Mr. Bah, this client had vandalized Mr. Bah's car.

Mr. Bah testified that the best safe place for sh@having client is the client's bedroom.

Mr. Bah testified that the client in question hadeay short attention span and a very explosive
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temper. Mr. Bah testified that this client had tiven Broadview #2 assigned to the same bedroom for
the past seven years. Mr. Bah testified that théntcis known to spit on staff members, call thaffs
insulting names, hurl objects at staff and clieats] in these cases a staff member must redirect th
client. Mr. Bah testified that when this client geoto the floor it is a signal that this cliententls to

bite either a staff member or a resident on the leg

Mr. Bah testified that the client in question isaknown to self-inflict injuries to his person,
including hitting his head on the floor. Mr. Batstiied that this client often directs threats taffs
members, claiming that the client is going to h#we staff member fired. Mr. Bah recalled that this
client had stabbed another client with a pen arwh@view #2 now uses only plastic utensils.

Mr. Bah testified that he often worked with Mr. Hatoan and had never observed Mr. Hampton
become upset with a client. Mr. Bah emphasized MratHampton sincerely cares about each of the
clients he serves and is known on weekends to expisnown funds to bring food to the living unit as
a treat for the residents.

Mr. Bah testified that restraints are to be used st resort. Initially, verbal redirection iskie
employed and choices are to be presented to & atidrelping to redirect the client. Mr. Bah poidte
out that if a client becomes aggressive and regtimineeded, staff members have received traiasng
to restraints.

Mr. Bah testified that if a restraint were to beplgd to a client an usual incident report is
required to be filled out and submitted. A separatgraint form must also be completed and filed. M
Bah pointed out, however, that completed unusueild@nt reports are often misplaced and it is
frequently the case that after submitting an unluswadent report another unusual incident repsert |
requested because the initial report could notobatéd. Mr. Bah testified that in this circumstaiace
supervisor would say that another unusual incidemort was needed.

Under questioning by the Employer's representatre Bah confirmed that he was not on duty
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on January 28, 2018 and therefore had not beemasidion to observe the events as they occurred on
Broadview #2 that day. In this regard Mr. Bah coméd that Management Exhibit 2 presents a work
schedule showing that Mr. Bah was not scheduleddity on January 28, 2018.

Mr. Bah confirmed that if the client in questiorogs to the floor, and if a staff member 's hand
were to get caught up in the client's shirt andduseguide the client to the client's safe plage, a
unusual incident report would be required to be gleted and submitted, the intervention would
require to be documented in a staff note, and dlbgation of choking were to be made, the aliegat
must be reported.

Under redirect questioning by the Union's represterég Mr. Bah testified that it is permissible
to hold the shirt collar of a client to protect etk from harm, and Mr. Bah testified that he has no
reason to believe that Mr. Hampton intended to dhegclient by the client's shirt collar. Mr. Bah
testified that he believes that Mr. Hampton wasnafiting to restrain the client to the best of Ity
in the midst of an aggressive incident that thmeadeserious physical harm to Mr. Hampton. Mr. Bah
pointed out that in past incidents, two to threepgbe had been required to hold the client to restra

him, a client known to bite and scratch others.

Formum Fozao

Formum Fozao is employed as a Therapeutic Proyvarker at the Columbus Developmental
Center and has served in this position for one.y&athe time the events at issue in this procegdin
had occurred Mr. Fozao had been employed at then@nis Development Center for one month.

Mr. Fozao recalled that upon his hire at CDC he assigned to Broadview #2, and had worked
with TPW Robert Hampton.

Mr. Fozao described the client in question as enthvho frequently became very upset for no

good reason.
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Mr. Fozao recalled that on the day in questiondient had been throwing objects at another
client who had been engaged in eating a meal. braé attempted to redirect he client but the client
refused to stop and then turned on Mr. Fozao, gy spitting at Mr. Fozao, and threatening to get M
Fozao fired.

Mr. Fozao recalled Mr. Hampton entering the are@gponse to a call for help from Mr. Fozao.
Mr. Fozao testified that at no time did the clibittMr. Fozao.

Mr. Fozao recalled Mr. Hampton entering the areataiaing Mr. Fozao and the client. Mr.
Fozao noted that at that time he had been awateMthaddampton was able to handle this client. Mr.
Fozao heard Mr. Hampton verbally redirecting theentl and attempting to calm the client. Mr.
Hampton asked the client to go to his room anchtm himself.

Mr. Fozao testified that the client did as Mr. Hdomphad directed and walked to and entered
the client's room. However, after entering his rothma client almost immediately exited his room
spraying an aerosol and then throwing the spratyebiatrcefully to the floor.

Mr. Fozao testified that at that time Mr. Hamptodered the client back to the client's room but
Mr. Fozao testified that he did not see, only he#ng action. Mr. Fozao testified that he heard no
threat from Mr. Hampton and at no time did Mr. Haompappear angry but rather gave the appearance
of remaining calm and presenting a composed demelttoFozao confirmed that he allowed TPW
Hampton to take over the situation.

Under guestioning by the Employer's representatte,Fozao confirmed that TPW Hampton
had verbally redirected the client but in his venttstatement on February 2, 2018, at Joint ExBibit
page 37, Mr. Fozao in his written statement hadcatdd that Mr. Hampton had not said anything to
the client as they entered the client's room.

Mr. Fozao confirmed that if a staff member placessiands on an individual there must be a

report of this occurrence.
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Robert Louis Hampton

Robert Louis Hampton, the grievant in this procegdihad been employed by the Columbus
Development Center for twenty-three years as aafetic Program Worker. Mr. Hampton spent the
last fifteen years working on Broadview #2, desedipy Mr. Hampton as a regular living unit.

Mr. Hampton has no active discipline in his empleytrecord with the Center.

Mr. Hampton recalled that on the day in questionhbd finished working his assigned first
shift, had been asked to stay over and work thé¢ st@k, and Mr. Hampton had agreed to do so. Mr.
Hampton testified that it was not unusual for Markpton to put in eighty to 100 hours of work in a
work week at CDC and testified that building a pesirelationship with each client made the work at
the Center much easier.

Mr. Hampton recalled Mr. Fozao calling out for helpd observed the client to be spitting on
Mr. Fozao. Mr. Fozao had only been employed atGleater at that time for one month and Mr.
Hampton believed he, Mr. Hampton, could handlesihgation and that it was appropriate for him to
do so under these circumstances. Mr. Hampton commedewerbally redirecting the client who then
focused on Mr. Hampton rather than Mr. Fozao.

Mr. Hampton recalled the client cursing, hurlingcigd slurs, and threatening to get Mr.
Hampton fired. Mr. Hampton recalled that his intentat that time was to get the client to go termfis
room to assist the client in regaining his compesur

Mr. Hampton testified that he was able to escoet thient to the client's room with little
difficulty but the client emerged almost immedigt&élom his room with an Axe aerosol can that the
client was spraying into the air as he was exitmg room. Mr. Hampton again began verbally
redirecting the client to get the client to gohe tlient's room whereupon the client began curamg)
spoke of killing staff members.

Mr. Hampton recalled that after the client had e&xXihis room while spraying the aerosol can of
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Axe, and after cursing and threatening staff, thent dropped to the floor whereupon Mr. Hampton
grabbed the shirt worn by the client and put thentlin the client's room. Mr. Hampton testified:
“There was nothing else | could do to keep him fitoumting himself.” Mr. Hampton testified that at no
time had he been trying to harm the client.

Mr. Hampton testified that no restraint had beesc@tl on the client but noted that while the
client was in his room the client purposefully big hand on a popcorn can, bit himself, and sceatch
himself. The client then became destructive inrbiesn and was subsequently taken to a nurse.

Mr. Hampton testified that he notified Mr. HopkioSthe events in question and in this regard
referred to Joint Exhibit 3, page 44, the seconff sammary for modules one and two on Broadview
#2 on January 28, 2018.

Mr. Hampton testified that he completed an unuswatient report and gave it to the nurse. Mr.
Hampton testified that no restraint report was dSttieoh because no restraint had been placed on the
client.

Mr. Hampton identified Union Exhibit 1 as the StateOhio, Department of Developmental
Disabilities Restrictive Measure Usage Form, thstraent form that is to be filed under the categeri
of restraint presented on this form, none of whidlajms Mr. Hampton, occurred in the events in
guestion.

Mr. Hampton emphasized that he had utilized venmlirection of the client at every
opportunity, physically redirecting the client ordg an option of last resort. Mr. Hampton testitieal
he has never tried to hide anything and he had besme at all times that video cameras had been
installed in the living units and were recording #vents therein.

Mr. Hampton identified Union Exhibit 2 as work pamihance evaluations of Mr. Hampton from
2005, 2006, and 2007, none which mention any canabout Mr. Hampton's provision of direct care

to clients.
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Under questioning by the Employer's representatre Hampton was referred to Joint Exhibit
3, page 43, the CDC UIR Review in UIR #47376, pnésg the signature of Mr. Hampton dated
February 9, 2018. Mr. Hampton confirmed that nowhen this CDC UIR Review form is there a
reference to any physical contact with a client. Mampton testified that he had reported to Mr.
Hopkins that the client had been physically rededc
Mr. Hampton testified that there was no report le# tlient being choked and agreed that a
client should not be moved by pulling on the cliemhirt collar. Mr. Hampton was referred to Joint
Exhibit 3, page 32, the first page of his Februgrg2018 interview that includes the following:
Q: What occurred next as you entered the area?
A: We enter area with [client] headed towardrbsm. He started to pull off shirt
to target staff again calling racial slurg@rsing that he was gonna get staff so
| pulled [client] into his room he's statéat | choked him he was going to get
me fired.
Mr. Hampton also recalled the client attacking Myzao and hitting him.
Mr. Hampton testified that the client in questiogoés off” every other day and has been
physically violent toward a number of individuals.
As to Joint Exhibit 3, page 43, the CDC UIR Reviemgsenting the signature of Mr. Hampton
dated February 9, 2018, Mr. Hampton testified tha& was not the UIR form he had filled out and

submitted.

POSITIONS OF THE PARTIES

Position of the State of Ohio, Department of Degaiental Disabilities,
Columbus Developmental Center, Employer

The Employer in this proceeding, the State of Obiepartment of Developmental Disabilities,

Columbus Developmental Center, points out thafgtievant was discharged from his employment on
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May 19, 2018 for violating two Standards of CondRales - A-1, Abuse of a Client, and F-1, Failure
to Report.

Standard of Conduct Rule A-1, Abuse of a Clierfeneto all types of abuse, including physical
abuse as defined by Ohio Administrative Code sed@it23:2-17-02 that describes “physical abuse” as
meaning the use of physical force that can reaspmbexpected to result in physical harm or seriou
physical harm as those terms are defined in se@@dl.01 of the Ohio Revised Code. Ohio
Administrative Code section 5123:2-17-02(C)(15)&)(refers to force that may include, but is not
limited to, hitting, slapping, pushing, or throwimdpjects at an individual. The Employer emphasizes
that under these definitions of abuse and physibake, a client is not required to have suffered an
injury to meet the definition of abuse if the aatitaken could reasonably be expected to result in
physical harm.

Standard of Conduct Rule F-1, Failure to Reporohjiits failing to report any matter that
results in potential or actual harm to an individd&ailure to report includes lying, covering up, o
failing to report neglect or mistreatment.

It is the position of the Employer that on Janu28y 2018 the grievant physically abused the
client on Broadview #2. This abuse was reportedth®y client to his advocate, an employee of
Advocacy and Protective Services, Inc. This adwocdirected an email to the Columbus
Developmental Center summarizing two voicemail rages the advocate had received from the client
about physical abuse suffered by the client.

The first voicemail received by the advocate frdra tlient had been received on January 29,
2018 and claimed that the grievant had placedltaetan a headlock and the client had been ungble
breathe. A second voicemail directed to the adwebgtthe client was received on January 30, 2018 in
which the client had stated that on January 2832b& grievant had put the client on the clien¢d Im

the client's bedroom after shutting the bedroomr doa choked the client using the grievant's hand
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and arm. The report received from the client by ¢hent's advocate was directed to the Columbus
Developmental Center's Investigations Unit on JanBa, 2018 and an investigation of the allegations
made by the client to the advocate was initiated.

The Employer refers to the testimony of Mr. HopkiasResidential Care Supervisor who had
received reports from Mr. Hampton about what haduoed on January 28, 2018. Nowhere in the
reports directed made by Mr. Hampton to Mr. Hopldics Mr. Hampton report physical contact with a
client nor did Mr. Hampton indicate that a physic#ervention had occurred with a client. The
Employer also points out that at no time did Mrnipdon report the client had accused Mr. Hampton
of choking the client.

The Employer notes that all physical contact witHividuals at the Center is required to be
reported, as are any and all statements from sliaotusing staff members of abuse. The Employer
points to the testimony from Mr. Hopkins to theeeff that had the grievant accurately reported what
can be observed on the video recording of the svantquestion, Mr. Hopkins would have been
required to separate the grievant from direct tliesre immediately. The Employer points to the
testimony of Mr. Hopkins to the effect that at moe should the grievant have placed his hands en th
client under the circumstances presented. Accorttingr. Hopkins, the grievant should have backed
away when the client dropped to the floor.

The Employer points out that the client's mercumalture and the client's capacity for
aggression were well-known to staff members anctlieat's plan of care specifically addressed these
issues, including when physical intervention becomecessary. The Employer points out that the
grievant had been well aware through training, €epblicies, and rules at the Center that dragging
client by the shirt collar across the floor to tient's room is not contemplated by the care [itan
this client or any rule or policy. The Employerioia the grievant had also been well aware durieg th

events in question that any physical contact withient had to be promptly and accurately repotted
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a supervisor.

The Employer argues that a complete and thorougdstigation of the events in question was
conducted at the Center by an experienced ancedkitivestigator, CDC Director of Investigations
Scott Flynn. The Employer points out that Mr. Flyfound, through interviewing the grievant on
February 2, 2018 and on February 9, 2018, thatHdmpton confirmed that Mr. Hampton had pulled
the client into the client's room, and the clieadhalleged to Mr. Hampton that Mr. Hampton had
choked the client.

The Employer claims the grievant had been well awdiiwhen and what types of interventions
were permissible under the client's care plan &ilgd to implement the care plan, creating a damger
situation that placed the client and staff at risk.

The Employer emphasizes the ample training providethe grievant on abuse and neglect
policies enforced at the Center. This training udeld notice that no injury is required for abusde¢o
substantiated so long as the actions taken coakbrably be expected to lead to physical harm. The
Employer contends that dragging the client acrbedlbor by the client's shirt collar could readolya
be expected to cause physical harm to the client.

The Employer claims that the actions of the griévardragging the client across the floor by
the client's shirt collar was found by Investigatlynn to be an action that could reasonably be
expected to result in harm to the client's airwag prevent the client from being able to breathe T
fact that there was no noticeable bruising at ime tof the encounter does not prevent a finding of
abuse as actual harm is not required to substaraiaise.

The Employer points out that the failure to repastcharged in this case includes a failure to
report a physical intervention with a client andadure to report that a client had accused a staff
member of choking the client.

The Employer points to the testimony of the Sugernident of the Columbus Developmental
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Center, Dr. Robert Capaldi, who was apprised ofetrents of January 28, 2018 on January 31, 2018.
Dr. Capaldi recalled during his testimony at tharireg reviewing the Center's investigative report

about the events in question and basing his decigioimpose disciplinary action based upon the

investigative report and the supporting documentsvadeo recording attached to that report.

Dr. Capaldi noted that the disciplinary grid used the Department of Developmental
Disabilities calls for removal for violation of ®IA-1, Abuse of a Client, for a first offense. Bapaldi
also noted that the grievant had failed to repbusa, had lied about the abuse, and had attempted t
cover it up. Dr. Capaldi concluded that the grigvaad never reported the true nature of the eneount
with the client on January 28, 2018 to Supervisopkins, failed to report physical contact between
himself and the client, failed to report a physicdkrvention of any kind between himself and the
client, and failed to report that a client had aszlithe grievant of choking the client.

The Employer notes that while the disciplinary gralls for a range of discipline for failure to
report, from a five-day working suspension to realpa violation of rule A-1, Abuse of a Client, wrd
the Department's disciplinary grid, requires temion of employment, a sentiment mirrored in the
language of Article 24, section 24.01 of the pate®llective bargaining agreement.

The Employer refers to the testimony from Mr. BahTherapeutic Program Worker who had
frequently worked with Mr. Hampton. Mr. Bah testdi that he could imagine a situation wherein a
staff member's hand could drop and become stuekahent's shirt, in which case the staff member
could be viewed as “guiding” the client rather thdragging the client by the client's shirt. The
Employer claims that the video evidence clearly desirates that the grievant's hand was not stuck in
the client's shirt and Mr. Hampton had not beenidigng” the client but dragging the client to the
client's room. Mr. Bah confirmed that anytime affstaember touches an individual, a report of such
contact must be made. Mr. Bah also confirmed thgtalegation by a client of having been choked

must be reported.
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The Employer points to the testimony from TherajgeBtogram Worker Fozao who had been
employed for one month at the time the events gstian had occurred, January 28, 2018. Mr. Fozao
testified of what he had observed in the actionthefclient and Mr. Hampton, and also testified tta
no time did the client hit Mr. Fozao. This confiavith Mr. Hampton's claim that when he entered the
area the client was “punching and hitting staff.”

The Employer points out that the client was welbwn to Mr. Hampton by January 28, 2018
and the Employer claims that Mr. Hampton had haglaropportunity to let go of the client and step
away from the client to give the client room tonstaup. The Employer claims that Mr. Hampton's
behavior placed the client and co-workers in hamey, and the Employer claims that while the
grievant sees himself as a stern parent and trecenfof rules, the Department sees a Therapeutic
Program Worker as a teacher and facilitator.

The Employer refers to the video recording admittethe hearing record and argues that it can
clearly be seen that the client was dragged taliBet's room by his shirt collar by Mr. Hampton.

The Employer claims that Therapeutic Program Warkatr the Columbus Developmental
Center are required to deal with challenging batravirom residents at the Center and these belsavior
are wide-ranging. It is contended that the cliettdhe Center need staff to model healthy behanar
the staff is to deescalate, not instigate or itatizegative conduct.

The Employer refers to Article 24, section 24.01ha parties' collective bargaining agreement
that provides: “In cases involving termination,thie arbitrator finds that there has been abuse of a
patient or another in the care or custody of treeSof Ohio, the arbitrator does not have authaaty
modify the termination of an employee admittinglsabuse.” The Employer argues that because the
evidence and the testimony presented at the hedengpnstrate that the grievant dragged the client
across the floor by the client's shirt collar, tmy issue remaining is a determination as to wérethis

action could reasonably have caused harm to tleatclif so, abuse has been perpetrated against a
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client and the termination of the employment of pleepetrator of such abuse is required by thegmrti
collective bargaining agreement.

The Employer notes that if the arbitrator in thése were to find that dragging a client across
the floor by the client's shirt collar could noasenably be expected to cause harm to the cliedtthee
failure to report such activity does not justifgcharge, the arbitrator is requested by the Emploge
to direct the grievant back to a position respdeditr direct resident care. The Employer pointthi®
interpretative guidelines issued by the Medicamgpam that prohibit an employee who has committed
abuse, neglect, or mistreatment from being retutoeal position from which direct resident careas t
be provided.

The Employer points to arbitration decisions frombitaators Jonathon Dworkin and Robert
Brookins. Arbitrator Dworkin found that: “... Termiis not a pass to commit misconduct. It does not
allow an individual to break rules with impunity;does not insulate people from removal for conduct
totally inimical to an employer's fundamental ig®ts.”

Arbitrator Brookins found an inherent need for twarthiness in the position of Therapeutic
Program Worker, a position responsible for cliemt® may be vulnerable. Arbitrator Brookins found:
“... TPWs must be held to high standards of intggand honesty, since, during their day-to-day
activities, they will likely encounter numerous opfunities to exploit clients who are incapable of
protecting themselves. Trustworthiness is, theegfamon-negotiable trait for TPWs.”

The Employer claims that the hearing record denmatest by a preponderance of the evidence
therein that the grievant's actions went beyondsplaly of poor judgment. It is contended that the
Employer cannot and will not condone the behaviat has been proven in this case to have been
engaged in by the grievant toward a client on Jan@8, 2018 on Broadview #2 during the second
shift. The Employer claims that the grievant's efigrd of the Center's rules and policies and basic

human rights support the termination of employntéiat has been ordered and makes returning the
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grievant to work at the Center inappropriate, unfand not supported by the evidence or the lawis an
rules applicable to this proceeding.

Based on the arguments set out above, the arbiisatorged by the Employer to uphold the
discipline and deny the grievance at issue hereits ientirety.

Position of the Ohio Civil Service Eropkes Association, American Federation of
State, County and Municipal Employees.dldd, AFL-CIO, Union

The Union understands the issue raised by thigtration proceeding to be whether the
Employer violated Article 24 of the parties' cotige bargaining agreement by removing the grievant
without just cause. In the absence of just calmeqtiestion becomes what form the remedy is to take
in healing the breach of the parties' Agreement.

The Union points out that the facts underlying tb&se are in large part undisputed. The
grievant, Robert Hampton, has served as a Thernapdiogram Worker at the Columbus
Developmental Center for over twenty-three yeaus$ lzas shown himself over those many years to be
an exemplary employee, with no active prior disogland highly respected at the Columbus
Developmental Center by co-workers and residertts. Union points out that due to Mr. Hampton's
lengthy experience at the Columbus DevelopmentatéZdne was regularly called upon throughout the
facility to deescalate negative behaviors. The brpoints out that all of the performance evaluation
of Mr. Hampton that could be located show Mr. Haompto have met the expectations of the
Employer. There is no reference in these performavaluations to any concern about client abuse or
neglect or exploitation by Mr. Hampton. The Unioned not dispute that the last performance
evaluation that could be located for Mr. Hamptoteddo 2007.

The Union notes that the grievant was removed ®#ffiedViay 18, 2018 for violation of
Standards of Conduct Rule A-1, Abuse of a Clientl for violation of Standards of Conduct Rule F-1,

Failure to Report.
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As to the events of January 28, 2018 the Unionsnttat Mr. Hampton had completed his
scheduled work shift, the first shift on January 2818, and had been asked by the Employer to stay
over and work the second shift as well. Mr. Hampagmeed to this request and worked the second
shift.

At about 5:03 p. m. on January 28, 2018, during $keond shift on Broadview #2, a
Therapeutic Program Worker assigned to Broadview E#mum Fozao, called out for help. Mr.
Hampton heard the shout by Mr. Fozao and respotadtiils request for assistance.

Upon approaching the location of Mr. Fozao, Mr. hom found a client of Broadview #2
engaged in a behavioral episode in a hallway oatié living unit acting aggressively toward TPW
Fozao.

The Union notes that because Mr. Hampton found Fdzao to be the object of the client's
aggression, Mr. Hampton directed Mr. Fozoa to maway from the client so as to remove Mr. Fozao
as a target of the client's wrath. TPW Hampton tepent several minutes verbally redirecting the
attention of the client to calm the client. The ampoints out that when they entered the living thre
client can be observed on the video recording $pgaway from Mr. Hampton, moving aggressively
toward TPW Fozao, and spitting at TPW Fozao. TPWigtan positioned himself between the client
and TPW Fozao and walked the client to the clientsn.

The Union points out that shortly after entering hedroom the client exited his room while
holding a container of body spray, spraying theybggtay into the air. TPW Hampton again attempted
to verbally redirect the client and shepherd thentlback to the client's room. The client therotis
the container to the floor with sufficient forceliceak the container.

Mr. Hampton began walking the client to his roond &me client can be seen spinning toward
TPW Fozao, throwing a fist in the air and shoutiibe Union points out that the client can be seen

leaning around TPW Hampton and looking in the dioec of TPW Fozao while shouting and
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attempting to get around Mr. Hampton. The cliemntthrows himself to the floor whereupon TPW
Hampton took hold of the client's shirt and pulled client to the client's room.

The Union points out that at 5:33 p. m. on Jan@&,y2018 TPW Hampton escorted the client
to the nurse's station where the client underwepttysical examination by the nurse. No indicatiébn o
abuse was observed during this examination.

The Union points out that the grievant contacted@nounds Supervisor, Mr. Hopkins, reported
the incident, recorded the incident in the shiff,land directed a completed, written unusual indide
report (UIR) to the nurse. The Union points out ttharing the Center's investigation of the events i
guestion, Mr. Hampton's written statements aboegdhevents have proven to be accurate accounts of
what occurred as supported by what can be obsémtbe video recording.

The Union points out that each and every TPW atGb&umbus Developmental Center is
trained on each client's Behavior Support Stra{8$5), a plan of care that describes the behawiors
individual displays and how to deescalate thesawehs. The Union argues that TPW Hampton on
January 28, 2018 was following the BSS plan fordient when TPW Hampton responded to a call for
assistance from a co-worker, TPW Fozao.

The Union reminds the arbitrator that TPW Hamptoaswery familiar with the client in
guestion, and knew full well the client's propendid display severe aggression, causing harm to
himself and others. The Union points out that ti&SBplan in effect for this client states: “... when
[client] is upset redirect him to his room. He uguaalms down when suggested things to do in his
room.” See Joint Exhibit 8, page 4. The Union chkithat this is precisely what TPW Hampton was
attempting to accomplish, understanding that trosild/ be the safest and best way to calm the client
The Union points out that Mr. Hampton had had rerition to harm the client and there is nothing in
the hearing record to indicate Mr. Hampton caussdigury to the client.

The Union notes that Mr. Hampton did not complet&kestrictive Measure Usage Form
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(Restraint Form) because, as he testified at thdration hearing, he did not impose a physical
restraint upon the client. The Union points out @BC staff are trained on the restraints listedlen
Restrictive Measure Usage Form and these enumeedtdints were not employed by TPW Hampton
on January 28, 2018.

The Union questions whether the Columbus Developah&enter's investigation was fair and
objective. The Union notes that while some peoplerewinterviewed, Mr. Hopkins was not
interviewed, the client's advocate who made theainieport to the Center alleging abuse was not
interviewed, and the nurse on duty, Susan Parkmvhn, performed the examination of the client on
January 28, 2018, was not interviewed. The Uniontpaout that this is especially curious given the
fact that Nurse Parkman had been in a positioedeive a written unusual incident report from TPW
Hampton, the UIR that today cannot be located.

The Union also points out that Columbus Develop@e@enter policy for Incident Reporting
and Review provides that investigations must beived by the Superintendent within five working
days of the incident. The Union points out that itheestigation in this case was initiated on Japuar
31, 2018 and was submitted to the Superintendethieo€DC on March 7, 2018.

As to whether the investigation produced substhmti@dence or proof of guilt, the Union
points out that termination for abuse of a cliensuch a serious charge that it can, if supported b
sufficient evidence, cause criminal charges toroedht. The charge of an abuse of a client alssezu
an impairment to the grievant's opportunities fgufe employment in the field of direct client carel
therefore such a serious charge, with such sepotsntial consequences, should be required to be
substantiated by substantial proof of guilt in suppf the claim that just cause exists for thissimo
severe of all disciplinary action.

The Union claims that the term “abuse” should benéd in this case by the language of Ohio

Revised Code section 2903.33 which states: “ 'AbosEans knowingly causing physical harm or
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recklessly causing physical harm to a person bysighY contact with the person or by inappropriate
use of physical or chemical restraint, medicatmmisolation in the person.” The Union points to a
arbitration decision iIrDCSEA v. DODD, Northwest Ohio Developmental Center, grievance number
G87-0001(A), a decision from arbitrator David Mn&us who expressed the opinion that the parties in
that case were subject to Ohio Revised Code se2®®3.33(B)(2) and Ohio Administrative Code
sections 5123-314(C)(1) and 5122-314(C)(1). Thetargues that the video recording, coupled with
the medical evidence presented, clearly shows tleant did_notabuse the client as he did not
knowingly cause physical harm or recklessly causesigcal harm to the client.

The Union points out that Article 24, section 24.01 the parties' collective bargaining
agreement provides: “Discipline shall not be imgbs@on an employee except for just cause.” The
Union claims proof through witness testimony, thdew recording, and the documentary evidence
presented to the hearing record establish thaEthployer's investigation was not fair and objective
showing the Employer does not possess substanidé¢ree that the grievant abused a client, and
therefore the discharge of the grievant hereiniisout just cause. The Union contends that becatise
the seriousness of the charge and the severityeofliscipline imposed, the charge must be supported
by clear and convincing evidence to be upheld.

The Union argues that the grievant during the ess@mtquestion was trying to protect other
clients and a co-worker from harm and was attergptindeescalate the client's behavior. The Union
claims that at no time did TPW Hampton abuse osajly restrain the client nor did he fail to repo
the incident to the Residential Care Supervisor, Nopkins. The Union claims that, at most, the
technique used by Mr. Hampton resulted from a lapgadgment, but the physical force brought to
bear upon the client did not rise to the levellmise.

Because the Employer has failed to present suficidence in support of just cause for the

discharge of the grievant, the Union urges thatfrator grant the grievance in its entirety &nd
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that the grievant did not abuse a client on Jan@8ry2018 as charged by the Employer. The Union
asks that the termination of the employment ofghevant be vacated, the grievant be reinstatdusto
former TPW position with full back pay, includingoliday premium pay and all lost overtime
opportunities. The Union asks that the Employeotokered to reimburse the grievant for all healtteca
expenses for the grievant and his family from theedf the removal to the date of reinstatemeng. Th
Union asks that all seniority, including PERS setyocredit and contributions, leave balances, and
other accrued benefits be restored to the griesards to place the grievant in the position he doul
have been in had the discipline not been imposed.

The Union also asks that the arbitrator issue deradirecting the Employer to cease and desist
in violating the parties' collective bargaining egment, and order the Employer to honor the terds a

conditions of employment expressed in the parigezement.

DISCUSSION

The language presented by Article 24, section 24tD1he parties' collective bargaining
agreement prohibits the imposition of disciplinagtion upon an employee except for just cause. The
language of this Article places the burden of pmgvijust cause for disciplinary action upon the
Employer.

The language in Article 24, section 24.01, in aecasvolving the termination of the
employment of a bargaining unit member, limits tlgb express language the arbitrator's authority to
act if the arbitrator finds an abuse of a patierdrmther under the care or custody of the Sta@hod.

In a case of termination, when a finding of abuséound, the language of Article 24, section 24.01
specifies: “... the arbitrator does not have authoto modify the termination of an employee
committing such abuse.”

The Joint Issue Statement agreed by the partidssmproceeding mirrors the importance of a
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finding about whether abuse occurred based upofatiie proven in this case by presenting as tise fir

guestion in a three-part Joint Issue Statementd tBe Grievant, Robert Hampton, abuse an individual
of the Columbus Developmental Center?” If the aalbar were to find in the affirmative, the language
of Article 24, section 24.01 is explicit as to thesult, an express limitation upon the arbitrator's
authority as to the outcome of a case in which ehasfound to be proven and termination of
employment has been imposed.

Because of the importance of the finding as to tmaean instance of abuse has occurred, how
the term “abuse” is to be defined and understoaéaching this finding becomes a primary question.

The Employer references the Medicaid program'spnééive guidelines that define “abuse”
and “physical abuse” for purposes of participationthe Medicaid program. These interpretive
guidelines provide a definition for “abuse” and ygical abuse” and, as specified by Superintendent
Capaldi in his testimony at the arbitration heayitigese guidelines are followed at the Columbus
Developmental Center as a requisite to maintairehgibility for participation in the Medicaid
program.

The Union does not deny the validity of the Medicanterpretive guidelines nor their
enforcement as a requisite for the Columbus Devedpial Center to continue to participate in the
Medicaid program. The Union, however, points ouwit titne grievance at issue herein is be determined
by the express language in the parties' colledbiaegaining agreement, an Agreement containing
language agreed by both parties. The Union notas ttie Union has never been a party to the
interpretive guidelines issued by the Medicaid paogand the Union believes that the arbitratohis t
proceeding is limited to the parties' collectivedaaning agreement in deciding the grievance ateiss
rather than deciding the grievance based upon ecesa@xternal to the parties' collective bargaining
agreement, that is, outside the language that éad a&greed by botbarties.

The Union argues that if the Medicaid interprety@delines are not to be used herein to
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determine the grievance at issue because they @rgpart of the parties’ collective bargaining
agreement and have not been agreed by the Unemyliitrator should apply a different definitiorr fo
“abuse,” the definition presented at Ohio Revised&section 2903.33.

The arbitrator understands and accepts the Urgogisnent as to the necessity of the arbitrator
in resolving the grievance before him to remairhwitthe four corners of the parties' Agreement and
not include in the foundation underlying the a®ditr's decision and award authorities that arereate
to the parties' Agreement. The Union is correct tha parties are entitled to have the grievance at
issue herein determined on mutually agreed languatieer than language over which the Union
exercised no authority, that is, no opportunitatcept, reject, or bargain.

The arbitrator understands Ohio Revised Code 3e2803.33 to be part of Title 29 of the Ohio
Revised Code, Ohio's Criminal Code. Ohio RevisedieCeection 2903.33(B) defines “abuse” as
meaning: “... knowingly causing physical harm arkiessly causing serious physical harm to a person
by physical contact with a person or by the inappete use of a physical or chemical restraint,
medication, or isolation on the person.” Ohio Re#lisCode section 2903.33 is the section
recommended by Arbitrator Pincus in 1987 to be usedhe definition of “abuse” based on what
Arbitrator Pincus found to be a gap in the parédggeement about what is to constitute client abuse

Ohio Revised Code section 2903.33, however, isnaireal statute. The standard of proof in all
criminal cases is proof beyond a reasonable dolie. standard of proof in the case herein is not the
standard of proof applied in a criminal proceedifige standard of proof in this proceeding is |&sst
beyond a reasonable doubt but is no less thanpopderance of the evidence and may be as high as
clear and convincing evidence. While Arbitrator ®is found a gap in the parties' Agreement, that
finding was issued in 1987. The arbitrator heraiesiions whether the oversight found by Arbitrator
Pincus in 1987 has remained unattended for thivtyytears. The arbitrator herein is not persuadat th

a criminal statute's definition of abuse is to dw®iee what constitutes abuse under the parties’
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collective bargaining agreement.

While the Employer highlighted the Medicaid progranmterpretive guidelines and the Union
references Ohio's Criminal Code for definitionsabuse” and “physical abuse,” there is a third seur
of authority for the definition of “abuse” in thes&ring record, namely rule A-1 in the Standards of
Conduct promulgated and enforced by the Ohio Depant of Developmental Disabilities. Rule A-1,
Abuse of a Client, references the definition ofygpical abuse” presented in Ohio Administrative Code
section 5123:2-17-02, defining “physical abuse™asthe use of physical force that can reasonabkly
expected to result in physical harm or serious ghaydharm as those terms are defined in section
2901.01 of the Revised Code.” Ohio Revised Cod#®e901.01(A)(3) defines “physical harm to
persons” as meaning “... any injury, illness, drestphysiological impairment regardless of its gsav
or duration.”

The arbitrator understands that the Standards ofl@a rules are promulgated unilaterally by
the Employer but finds nothing to diminish or indalte their application to employees under the
parties’ Agreement. These Standards of Conducts rgevide notice to employees and to
administrators alike what is unacceptable behaumran employee's official capacity with the
Department. The arbitrator finds the Standardsafdiict rules applied in this case, rules A-1 arid F-
Abuse of a Client and Failure to Report, respebtjte be enforceable and applicable.

The grievant has been accused of misconduct underules but the allegations of misconduct
ascribed to the grievant are more than two. Thegations of a failure to report reference an atlege
failure by the grievant to report that a physicaervention with a client had occurred, that a ptats
restraint upon a client had occurred, and thaieatchad accused a staff member of choking thatclie

The alleged abuse of the client on January 28, 268fB8s to an allegation by the client of being
choked by TPW Hampton and refers to the physicHinguof the client to the client's room by means

of the client's shirt collar.
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As to the allegation made by the client about hglaeen choked by TPW Hampton on January
28, 2018, there is insufficient evidence, thatass than a preponderance of the evidence in tuénige
record, to substantiate that the client had beekexh by the grievant. The physical examinationhef t
client by a nurse on January 28, 2018 around 5:38. pevealed no bruising, redness, or other fofm o
injury to the client's neck or throat area; theemfiwas in an agitated state and has a history of
threatening the continuing employment of staff memsbat the Center when agitated by alleging
physical abuse; the grievant has no history of deatbusive to clients; the grievant, without
equivocation, denies choking the client.

There is also the fact that the report by the tlierhis advocate first occurred on January 29,
2018 and a second call was made to the advocateebstient on January 30, 2018. The client alleged
that he was choked by TPW Hampton on two occason¥anuary 28, 2018, once through a headlock
applied to the client by TPW Hampton, and a subsefgunstance in which TPW Hampton purportedly
used his arm and hand to cut off the client's asspge. What is curious is that while both alleged
choking incidents were claimed to have occurredJanuary 28, 2018, only the initial incident was
reported to the client's advocate on January 288, 2@hile the second alleged instance of choking wa
reported to the advocate on January 30, 2018.

Whatever the reasons for the client to have madk aucharge, there is insufficient evidence
under even the most minimal standard of proof tbstantiate a choking of the client by TPW
Hampton on January 28, 2018.

A separate question is whether TPW Hampton hadtyatdueport the allegation made by the
client about being choked by TPW Hampton. The answéhis question is clearly yes. TPW Hampton
had a duty to report the allegation no matter harageous such a claim was believed to be. No
matter how ridiculous or offensive the client'sghtion may have been viewed, the work rules at the

Columbus Developmental Center, promulgated by thie Oepartment of Developmental Disabilities,
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require prompt reporting of such a charge. No repbithe allegation was provided in this case to
Supervisor Hopkins but the hearing record doegceth mention of the choking allegation in a second
shift summary made by Mr. Hampton on January 2&8828ee Joint Exhibit 3, page 44.

The hearing record indicates that on at least a@eagion on January 28, 2018 during the
second shift on Broadview #2 a client verbally ascl TPW Hampton of choking the client. Even
though the arbitrator has found the allegationhadking unproven, the responsibility of reporting th
allegation to an appropriate supervisor remained was unfulfilled by the grievant, opening the
grievant to some form of disciplinary action undbe Department of Developmental Disabilities'
disciplinary grid under rule F-1.

The failure to report ascribed to the grievant alslates to the failure to submit a physical
restraint form. The lack of such a form and theeabs of a verbal report to Supervisor Hopkins of a
physical intervention between TPW Hampton and tlentcon January 28, 2018 form the grounds for
the claim that rule F-1, Failure to Report, hadrbeielated, a violation proven by a preponderarice o
the evidence that supports the discipline impogehuhe grievant.

A violation of rule F-1, however, under the disawglry grid enforced by the Ohio Department
of Developmental Disabilities, does not requirartieation of employment for a first offense. The
disciplinary grid provides a range of disciplinagtion for violation of rule F-1, a range of didone
clearly missing from a proven violation of rule AAbuse of a Client, and a resulting termination of
employment.

The arbitrator is persuaded that evidence of amyrig not a prerequisite for a finding of abuse.
Ohio Administrative Code section 5123:2-17-02, @t@o Administrative Code rule referenced in rule
A-1 on the disciplinary grid, defines “physical @e(l as: “... the use of physical force that can
reasonably be expected to result in physical hareenous physical harm as those terms are defined

section 2901.01 of the Ohio Revised Code.” Thisinikedn refers to what “can reasonably be

44



expected” from the actions of an employee uponeatlthat is, whether physical harm can reasonably
be expected to result from the employee's actions.

It bears reiterating that the grievant in this ¢dde Hampton, had been an employee of the
Columbus Developmental Center for twenty-three ge&ias no active prior discipline, has never
before presented any indication of having beenigbus clients, and had agreed to work substantial
hours beyond his assigned work schedule at theestaqui the Employer. Mr. Hampton over the many
years of his employment at the Columbus Developai€tenter showed himself to be an experienced,
skilled, and seasoned direct care provider. Mr. ptam was known throughout the facility to be
particularly adept at deescalating client behaviors

It also bears mentioning that the arbitrator's mpirabout whether termination of employment
is the best decision on the facts of this caseotsam issue in this proceeding. The question to be
determined is not whether the arbitrator agreefisalgrees with the discipline imposed but whether t
Employer acted within the authority granted to th@ployer by the parties' collective bargaining
agreement in imposing the discipline upon the gueyand whether the severity of the discipline
imposed, termination of employment, can be prowebet supported by just cause. If the Employer has
acted upon facts fairly and objectively gatherede@ without a discriminatory intent, and can pnese
evidence substantiating by a preponderance of thdemce that abuse of a client occurred, the
Employer, in the absence of an abuse of discreti®enempowered to impose a termination of
employment and have that discipline upheld.

In considering the grievant's circumstance durlmggecond shift on Broadview #2 on January
28, 2018 shortly after 5:00 p. m. TPW Hampton cay doe viewed with sympathy for being
confronted with the challenges arising from thetiam thrown by the client. It is important to
remember that the grievant did not insert himsaihvted into this situation but had responded to a

shouted request for assistance from a co-workéty FHBzao, who at that time had been the object of
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the client's wrath.

The arbitrator is persuaded that the Employegngowered to determine what comprises
physical abuse at a developmental center operayedh® Ohio Department of Developmental
Disabilities. The arbitrator herein is not persudeat unless and until a grievant is shown to have
violated the elements of a criminal statute a disali may not be imposed by the Employer. The
criminal statute has a higher, more stringent steshdf proof and presents a higher threshold faatwh
comprises abuse, requiring actual injury to théiwic

As noted above, the arbitrator herein finds no agion which to invalidate or diminish the
effect of work rules promulgated by the Employer @nforcement at its developmental centers,
including the Columbus Developmental Center. Thasek rules include a definition for “abuse”
through rule A-1, Abuse of a Client, that refersQbio Administrative Code section 5123:2-17-02.
Ohio Administrative Code section 5123:2-17-02 defiriphysical abuse” as the use of physical force
that can reasonably be expected to result in palyb@rm or serious physical harm as those terms are
defined in Ohio Revised Code section 2901.01.” Wiilhio Revised Code section 2901.01(A)(3)
refers to “physical harm to persons” as meaning dny injury, illness, or other physiological
impairment regardless of its gravity or duratioth& definition of “physical abuse” in the work rsle
enforced at the Columbus Developmental Center méandhe use of physical force that can
reasonably be expected to result in physical harseoous physical harm...” The arbitrator in tbase
Is persuaded that the work rules applicable tdbdrgaining unit provide a definition for “abuseich
“physical abuse” that do not require an injury. Wie required is action that can reasonably be
expected to cause physical harm or serious phylsarah.

Except for the physical movement by TPW Hamptorthef client to the client's room, it is
difficult to find any questionable action by TPW Hpton toward the client as presented by the video

recording and the eyewitness testimony and writiattements presented to the hearing record. The
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exhibition of anger and frustration by the clieatdlearly visible, as are TPW Hampton's efforts to
redirect the client back to the client's room teamage the client to regain his composure in a saf
place.

There is, however, in the chronology of events thake up this case, a point when the client,
after exhibiting continuing aggressive actions taWdPW Hampton and TPW Fozao, throws himself
to the floor, a well-known signal that the clienasvreadying himself to sink his teeth into another
person's leg, having done so on prior occasiorsting the legs of residents and staff members. A
preponderance of evidence in the hearing recoritates that this circumstance presented a real and
substantial threat to the physical well-being oM Plampton.

Because of the charged atmosphere surroundinglidmd’'s drop to the floor in front of TPW
Hampton it is understandable that Mr. Hampton deiteed he was out of non-physical options,
grabbed the shirt worn by the client, and proceddddrcibly drag the client to the client's bedmo

As stated above, the Employer Standards of Condulets define abuse in terms of what can
reasonably be expected from the actions of a stafhber upon a client. The Employer argues in this
case that the actions of TPW Hampton upon the t¢cledbeit in a difficult situation, are actions tha
could reasonably be expected to result in physiaah to the client and therefore are actions whieh
prohibited at the Columbus Developmental Centeabse they constitute physical abuse.

The arbitrator is persuaded that the Employer coedgonably expect that the action taken by
TPW Hampton toward the client on January 28, 2@t&pbing the client's shirt and dragging the client
to the client's bedroom by means of the clientig,stould result in physical harm to the clientdan
therefore constitutes an action that is prohib#asdan abuse of a client. The arbitrator finds that
Employer has provided sufficient proof, proof begoa preponderance of the evidence, that the
grievant physically dragged a client across therfloy means of the shirt worn by the client to the

client's bedroom on January 28, 2018, such actaomreasonably be expected to result in physical
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harm to the client, and the reports made by thevgnt about his actions in this regard failed tis§a
the reporting requirements in the work rules implosethe Columbus Developmental Center.

The arbitrator finds that the Employer had justseato find that the grievant had engaged in an
instance of abuse of a client on January 28, 28@1plation of CDC work rule A-1, and thereforeeth
Employer had just cause to order the terminatioheofrievant's employment effective May 18, 2018.

Accordingly, the grievance is denied.

AWARD

1. The arbitrator finds the grievance at issueingo be arbitrable and properly
before the arbitrator for reviamd resolution.

2. The grievant, Robert Hampton, abused an iddaliof the Columbus
Developmental Center.

3. The abuse of a resident provides the just caesded for the Employer to
terminate the employment of thiegant.

4. The grievance is denied.

Howawod D. SUner

Howard D. Silver, Esquire
Arbitrator
500 City Park Avenu
Columbus, Ohio 4321
howard-silver@att.net

Columbus, Ohio
April 2, 2019

48



| hereby certify that duplicate originals of thedgoing Decision and Award of the Arbitrator in
the Matter of Arbitration Between the State of Qhidepartment of Developmental Disabilities,
Columbus Developmental Center, the Employer, aedQhio Civil Service Employees Association,
American Federation of State, County and Municipaiployees, Local 11, AFL-CIO, the Union,

grievance number DMR-2018-01742-04, Grievant: RobbeHampton, were served electronically this

CERTIFICATE OF SERVICE

2" day of April, 2019 upon the following:

Columbus, Ohio
April 2, 2019

ndy Bower
Labor Relations Administrator

Ohio Department of Developmental Disabilities

ivi3ion of Human Resources
30 East Broad Street, 1Bloor
Columbus, Ohio 43215
Andy.Bower@dodd.ohio.gov

and

Christine Minney
Staff Representative
Ohio Civil Service Employees Association,
AFSCME, Local 11, AFL-CIO
390 Worthington Road, Suite A
Westerville, Ohio 43082
CMINNEY @ocsea.org

Howawod D. SUner

Howard D. Silver, Esquire
Arbitrator
500 City Park Avenu
Columbus, OhRR15
howard-silver@att.net

49



