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HOLDING:  The grievant abused an individual of the Columbus Developmental Center. The abuse provides just cause for the Employee’s termination. The grievance is DENIED.
Facts: The Grievant is a Therapeutic Program Worker at the Columbus Developmental Center. On January 28, 2018 a client at the Center had aggressive outburst at the Grievant’s coworker. The coworker called for the Grievant’s help in addressing the client. The Grievant approached the client and moved the client’s room. Video evidence then captured the Grievant dragging the client into his room by his shirt collar before shutting the door behind him. The Grievant was alone with the client for three minutes off camera, during which time the client alleges the Grievant choked him. The Grievant failed to report his physical contact with the client.The Grievant was then investigated and terminated.
The Employer argued: The Grievant was dismissed for violating two conduct rules – abuse of a client and failure to report. The Grievant physically abused the client. The appropriate definition of abuse is from Medicaid guidelines. All physical contact with individuals at the Center is required to be reported, but Grievant did not report his physical contact with the client. The Grievant was aware of the client’s mercurial nature and what interventions were permissible, but failed to implement the care plan.
The Union argued: The Grievant did not complete a Restrictive Measure Usage Form because he did not impose a physical restraint upon the client. The appropriate definition for abuse is from ORC 2903.33, and the Grievant’s actions do not rise to this level. No physical abuse was observed immediately after the incident. The investigation was incomplete and took longer to submit to the Superintendent than was allowable.
The Arbitrator found: ORC 2903.33’s definition of abuse is used for the purposes of criminal law, which has a higher burden of proof attached and does not apply in the labor context. The client’s allegation of choking cannot be substantiated. The Grievant’s failure to report physical contact was a violation of work rules. The Grievant’s conduct in grabbing and dragging the client by the shirt collar did constitute abuse. The employer had just cause to terminated the Grievant.
