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PROCEDURAL BACKGROUND

This matter came on for an arbitration hearing aecédnber 18, 2018 at 9:00 a. m. in a
conference room on the third floor of the Williamne®n Building within the offices of the Ohio Bureau
of Workers' Compensation, 30 West Spring StreeliiGbus, Ohio 43215. At the hearing both parties
were afforded a full and fair opportunity to prelse&vidence and arguments in support of their
positions. The hearing concluded at 2:25 p. m. endinber 18, 2018 and the evidentiary portion of the
hearing record was closed at that time.

Post-hearing written arguments were submitted leyhrties, with these post-hearing briefs
received by the arbitrator by January 11, 2019.

This matter proceeds under a collective bargaiagygement between the parties, Joint Exhibit
1, in effect from July 1, 2015 through February 2@18.

No challenge to the arbitrability of the grievarateissue in this proceeding has been raised.
Based on the language of the parties' collectivgdiaing agreement, Joint Exhibit 1, the arbitrator

finds the grievance to be arbitrable and propeefipte the arbitrator for review and resolution.

JOINT ISSUE STATEMENT

The parties agreed to the following as a staterokthte issues raised by this proceeding:

Was the grievant, Peter Serbo Kpan, removed forcpusse?

If not, what shall the remedy be?

JOINT STIPULATIONS OF FACT

The following facts were stipulated by the parties:



1. The parties agree Peter Serbo Kpan hage&s of state service at the time of his
removal on Thursday, April 5, 2018.

2. The parties agree Peter Serbo Kpan was emphs/ad Infrastructure Specialist 2
in the Infrastructure @gerations Department, IT Division at the Ohio Buwreof
Workers' Compensation caréh 12, 2018.

3. The parties agree Peteb&&ipan had two (2) active disciplines on filetae time
of his removal —a vatt reprimand dated January 24, 2017 and a 3-0d&ing
suspension dated April 281 7.

4. The parties agree Petbo3an is responsible for documenting his timgkeg

5. The parties agree batthreat assessment and an administrative invéstigaas
completed concerning th@dent leading management removing Peter Serba.Kpa

JOINT EXHIBITS
The parties stipulated to the authenticity and admility of the following Joint Exhibits:
Joint Exhibit 1 — Collective Bargaining Agreemestween the parties in effect from July 1,
2015 througebruary 28, 2018.
Joint Exhibit 2 — Discipline Tralil
Joint Exhibit 3 — Grievance Trail

Joint Exhibit 4 — Peter Serbo Kpan's Disciplinaigtbry

Joint Exhibit 5 - Security Investigation Documents

STATEMENT OF THE CASE

The parties to this arbitration proceeding, thaeStd Ohio, Bureau of Workers' Compensation,
hereinafter the Employer, and the Ohio Civil Seevitmployees Association, American Federation of
State, County and Municipal Employees, Local 11 AHO, hereinafter the Union, are parties to a
collective bargaining agreement in effect from JulyY015 through February 28, 2018, Joint Exhibit 1

Within the parties' collective bargaining agreementArticle 24, Discipline, that begins with the
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following: “Disciplinary action shall not be impogaupon an employee except for just cause. The
Employer has the burden of proof to establishgasise for any disciplinary action...”

The grievant in this proceeding, Petr Serbo Kpan, served within the Ohio Bureau of
Workers' Compensation as an Infrastructure Spetidliand had been employed by the Bureau for
twenty-one and one-half years. Mr. Kpan's employmrecord includes a written reprimand dated
January 24, 2017 and a three-day suspension dad2&, 2017 that was served May 3 — 5, 2017.
The three-day suspension was for dishonesty amdbandination.

On March 12, 2018 Mr. Kpan was scheduled for a vebiikt that was to begin upon Mr. Kpan's
arrival, at his discretion, between 8:00 a. m. 880D a. m. Mr. Kpan reported for duty on March 12,
2018 at 8:43 a. m., thirteen minutes after thestatuthorized reporting time available to Mr. Kphio
prior contact about this tardiness occurred betvderkKpan and his supervisor.

At 12:17 p. m. Mr. Kpan's supervisor, Shondale laitksent an email to Mr. Kpan directing
that Mr. Kpan prepare and sign a request for Idavm to cover the thirteen minutes of tardiness
accumulated by Mr. Kpan in reporting for duty tdaty.

Between 1:00 p. m. and 1:30 p. m. on March 12, 2Pt8Kpan was approached by his
supervisor, Mr. Luckett, and directed to prepard anbmit a request for leave form for the thirteen
minutes of tardiness that had occurred as a resltr. Kpan's late arrival. This instance of tareks
on the part of Mr. Kpan was not unprecedented &s prstances of tardiness in reporting for duty by
Mr. Kpan were known to have occurred. Mr. Kpangesuisor, Mr. Luckett, had counseled Mr. Kpan
about his tardy arrivals and had on a number oasions attempted to solve this problem through
different, constructive counseling methods but withsuccess. Mr. Luckett viewed the tardiness on
March 12, 2018 by Mr. Kpan as the latest instaridardiness within a series of instances of tarssne

What was new and singular about the events thatraent in the early afternoon hours of March

12, 2018, to Mr. Kpan's thinking, had been thedioeder that Mr. Kpan prepare and sign a request f
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leave form to cover the thirteen minutes of tardmeVir. Kpan interpreted Mr. Luckett's demand for a
request for leave form on March 12, 2018 to be fowi aimed at Mr. Kpan personally. Mr. Kpan
formed the opinion he was being singled out forshar treatment than other similarly situated
employees who had committed similar offenses ardl i@t been required to prepare a request for
leave form. Mr. Kpan had already been under theésgon that he had been singled out within the
Infrastructure and Operations Department to be rdecbless respect as a co-worker with more than
two decades of service to the Bureau and requaesiork under greater scrutiny. Mr. Kpan believed
his treatment in the | & O Department, including tvay he was treated on March 12, 2018 for his
tardiness that day, was unfair, undeserved, amdicimatory.

While Mr. Kpan focused on March 12, 2018 on whatbedieved to be a demand that was
unique to Mr. Kpan, Supervisor Luckett focused onoatinuing pattern of tardiness and a lack of
precision in Mr. Kpan's timekeeping practices, Iagvambiguities about Mr. Kpan's actual work time.
Mr. Luckett had become frustrated by a patternubé breaking by Mr. Kpan involving timekeeping
and tardiness in reporting for duty and in repgyrtivack to duty following a lunch period. Mr. Lucket
was aware of the written reprimand and the thrgestiapension issued to Mr. Kpan having to do with
Mr. Kpan's dishonesty and insubordination in thesas.

The face to face interaction between Supervisorketicand Mr. Kpan on March 12, 2018
began between 1:00 p. m. and 1:30 p. m. at Mr. spaesk, and this initial face-to-face interaction
concluded with Mr. Luckett leaving to attend a shliled meeting. The face-to-face interaction
between Mr. Kpan and Mr. Luckett resumed later #figgrnoon, initially at Mr. Kpan's desk and thén a
Mr. Luckett's work cubicle.

The interaction between Mr. Luckett and Mr. Kparriag the early afternoon on March 12,
2018 reflected the heightened emotion of an emgloybo feels he had been unfairly targeted for

criticism and who had for some time harbored fedinof resentment toward management,
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encountering the mounting frustration harbored Isypervisor who viewed Mr. Kpan as an employee
who was refusing to comply with as basic an empleymnequirement as showing up for work on time.
Mr. Luckett had been aware that Mr. Kpan had h#dréy-minute window in which to report for duty
in a timely manner but Mr. Kpan still repeatedlyldd to appear for duty as scheduled. Mr. Luckett
was required to expend the time, energy, and foausttending to this continuing problem, in addftio
to the other supervisory responsibilities for whidr. Luckett was responsible.

Not surprisingly the interaction between Mr. Ludkand Mr. Kpan reflected each participant's
perspective. Mr. Kpan emphasized to Mr. Luckett tiidairness of Mr. Luckett's treatment of Mr.
Kpan, as well as Mr. Kpan's firm resolve to rebising “pushed around.” Mr. Kpan impressed on Mr.
Luckett verbally and repeatedly that Mr. Kpan waes Wwrong person to attempt to push around.

In response to Mr. Kpan's assertions about whatkdan was not going to accept, as well as
Mr. Kpan's views on what Supervisor Luckett's dutentailed, Mr. Luckett, after reiterating the
necessity of Mr. Kpan providing a completed andhstyrequest for leave form for the thirteen minutes
of tardiness, repeatedly advised Mr. Kpan in allég authoritative voice that Mr. Kpan would be
best served at that moment by walking back to Mraiks desk and attending to his duties. Mr. Kpan
on at least one occasion walked in the directiomisfdesk after being instructed to do so by Mr.
Luckett but within less than one minute Mr. Kpatureed to Mr. Luckett's work cubicle and reiterated
to Mr. Luckett that the harassment of Mr. Kpan \Wwasease.

An investigation was conducted of the events tlcauoed between Mr. Luckett and Mr. Kpan
on March 12, 2018 and there is much about thosetgWeat is not disputed between the parties. There
are, however, specific allegations of misconductieg Mr. Kpan that are emphatically and
specifically denied by Mr. Kpan, including the g#&ion that he had used profanity and had made a
verbal threat of harm against Mr. Luckett. Mr. Latkrecalls being told by Mr. Kpan: “I'm going to

fuck you up,” but Mr. Kpan denies making this staémt. No witnesses to these events, other than Mr.
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Luckett, in their testimony at the hearing hereinrotheir written statements provided to Mr. Bless
recalled hearing profanity from Mr. Kpan. It wdsa@only Mr. Luckett who claims to have heard Mr.
Kpan say to Mr. Luckett: “I'm going to fuck you up.

The threat assessment performed by BWC Threat sisse® Coordinator Darrin Blosser was
issued on March 16, 2018 and appears in the readdint Exhibit 5(a). Mr. Blosser's conclusions ar
presented on page five of the threat assessmensoasmary and they include the following: “... Tdner
is evidence to support Kpan was emotionally upset was, at minimum, passively indicating
threatening behavior, if not indicating a threamnpdetely...”

Mr. Kpan was placed on administrative leave on Mafel, 2018 and pre-disciplinary
procedures were carried out, including a pre-dis@py meeting scheduled for April 3, 2018 on March
29, 2018, Joint Exhibit 2(d), followed by the iseaa of a pre-disciplinary meeting officer's repbeit
presents its findings on its second page, Staldih 2(e), page 2. The findings in the pre-diso@ry
meeting officer's report include the following:

On March 12, 2018, management believed and obtained phadfMr. Kpan's

behaviors displayed toward his supervisor wesatiening and aggressive. After

reviewing the statements, BWC Security thessiessment, and administrative

investigation, | also agree Mr. Kpan's bebes/during his interaction with his
supervisor were threatening and aggressive.

* * *

For the above reasons, it is this writer'siai that the employee violated the
BWC Disciplinary Policy and Grid: Failure of Go&&havior (b) Poor judgment
and (d) Discourteous and/or rude treatmenfetibw employee, manager, or
customer.

| find that Jist Causeexists for discipline and that the recommendediplise

is both progressive and commensurate with the séeias charged.

On April 5, 2018 the Administrator of the Ohio Bateof Workers' Compensation issued to Mr.

Kpan a letter notifying Mr. Kpan that Mr. Kpan waging removed from his employment as an
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Infrastructure Specialist 2 within the Infrastruetuand Operations Department, IT Division, Ohio
Bureau of Workers' Compensation, effective April2D18. Within this letter, Joint Exhibit 2(a), the
reason for the discharge of Mr. Kpan was preseasgdllows:

You have been found to be in violation of theyisions of the BWC Disciplinary

Policy and Grid: Failure of Good behavior (b) Ppmigment; and (d) Discourteous

and/or rude treatment of fellow employee, managecustomer.

A grievance on behalf of Mr. Kpan was filed on A&j 2018 contesting the discharge of Mr.
Kpan. A step two grievance meeting was held on IAp2, 2018. When the grievance remained
unresolved the grievance moved through the padedractual grievance procedure and was directed
by the Union to final and binding arbitration.

The grievance at issue in this proceeding is aibiér under the language of the parties’

collective bargaining agreement and properly befloeearbitrator for review and resolution.

SUMMARY OF TESTIMONY

Darrin Blosser

Darrin Blosser is employed as a Threat Assessmeaitdihator by the Ohio Bureau of Workers'
Compensation and has served in this position sihdg 2016. Mr. Blosser's duties include the
investigation and assessment of internal and exttehmeats to the Bureau. Mr. Blosser brings to his
position twenty-five years of experience with thei@State Highway Patrol, as a Trooper, Sergeant,
Post Commander, and Staff Lieutenant. Mr. Bloseedacted threat assessments and investigations
while employed by the Ohio State Highway Patrol.

Mr. Blosser testified that on March 12, 2018 he mih a supervisor employed by the Ohio
Bureau of Workers' Compensation, Shondale Luck&éttBlosser had not known Mr. Luckett prior to

March 12, 2018. Mr. Blosser had received a teleplaail from the Bureau's Office of Labor Relations
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about a threat. Mr. Blosser responded by travebnipe Labor Relations Office where he met with Mr.
Luckett in a conference room.

Mr. Blosser explained in his testimony that makanthreat assessment requires putting together
pieces of information, akin to assembling a jiggawvzzle. Mr. Blosser testified that he spoke to Mr.
Luckett, to Mr. Kpan, and to eyewitnesses of theraction between Mr. Luckett and Mr. Kpan on
March 12, 2018. Mr. Blosser testified that with #eception of Mr. Kpan, Mr. Blosser interviewed all
of the eyewitnesses to the events in question arcivib2, 2018, the same day the events had occurred.

Mr. Blosser stated that when he interviewed Mr. iKplaere were a few times when Mr. Kpan
diverted from the question posed in providing asvaar. Mr. Blosser did not record the responses of
any of the interviewees but relied on handwrittetes prepared by Mr. Blosser.

Mr. Blosser identified Joint Exhibit 5(a) as Mr.d8ker's threat assessment report, a report
completed on March 16, 2018.

Mr. Blosser's threat assessment report, Joint i), referred to an incident that occurred in
the early afternoon of March 12, 2018 between Betbo Kpan, Infrastructure Specialist 2, and Mr.
Kpan's immediate supervisor, Shondale Luckett,rmédion Technology Manager 1.

Mr. Blosser's case summary, Joint Exhibit 5(a)eddhat Mr. Kpan had reported to work tardy
on March 12, 2018, and between 1:00 p. m. and p:30. had been instructed by his immediate
supervisor, Mr. Luckett, to fill out and sign a Regt For Leave (RFL) form to cover the thirteen
minutes of tardiness that had occurred in Mr. Kpantival for duty on March 12, 2018. Mr. Kpan is
reported to have responded to Mr. Luckett thatNie,Kpan, would get to it, to which Mr. Luckett
responded that it needed to be done now. Mr. Luckas again advised by Mr. Kpan that Mr. Kpan
would get to it. Mr. Blosser was told by Mr. Luckébat at this point in the interaction between Mr.
Luckett and Mr. Kpan Mr. Kpan had begun to exhdgins of agitation.

According to what Mr. Luckett told Mr. Blosser, Mfpan was told by Mr. Luckett that they
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would discuss the matter after Mr. Luckett hadratezl a scheduled meeting, whereupon Mr. Luckett
departed. Later, after the conclusion of the megefifir. Luckett returned to Mr. Kpan's desk and dske
Mr. Kpan to join Mr. Luckett in a conference room discuss the request for leave form demanded
from Mr. Kpan by Mr. Luckett. According to Mr. Luekt, as told to Mr. Blosser, Mr. Kpan asked what
else they needed to talk about, and when Mr. Ludlaterated that they needed to talk about Mr.
Kpan's request for leave, Mr. Kpan disagreed withrieed to discuss this and reiterated that hedwvoul
“... get to it.” Mr. Luckett left Mr. Kpan and retoed to Mr. Luckett's work pod.

Within one minute of Mr. Luckett's return to hisséte Mr. Kpan arrived at Mr. Luckett's work
pod and informed Mr. Luckett that Mr. Kpan was thng person to mess with. According to Mr.
Luckett, as reported by Mr. Blosser in his case rmany, Joint Exhibit 5(a) at page 1, Mr. Kpan
informed his supervisor, Mr. Luckett, that Mr. Kpas not going to take it anymore and that he would
“fuck him up.” Mr. Luckett described Mr. Kpan torvBlosser as having been visibly angry, and when
Mr. Luckett stood up and told Mr. Kpan that Mr. Kphad tasks that needed to be completed and it
would be best for Mr. Kpan to leave Mr. Luckett aeturn to Mr. Kpan's desk, Mr. Kpan walked away
in the direction of Mr. Kpan's desk. Mr. Kpan meted almost immediately to Mr. Luckett's work pod
to advise Mr. Luckett that Mr. Kpan was not goingoe pushed around or intimidated by anyone, and
such efforts to do so would stop that day. Mr. Kgfean walked away from Mr. Luckett.

Mr. Luckett had told Mr. Blosser that there hadrbgeevious incidents of aggression by Mr.
Kpan, including an event that had occurred aboetysar prior, at a time when Mr. Luckett had been
counseling Mr. Kpan. Mr. Kpan became upset andgwaaded his fist on the table. Mr. Luckett told
Mr. Blosser that during that incident he, Mr. Luttkéad felt threatened because of the aggresssene
exhibited by Mr. Kpan, the loudness of his voicad ahe fact that he had put his hands on Mr.
Luckett's desk and had leaned toward Mr. Lucketilevklr. Luckett had been seated. Mr. Luckett

confirmed to Mr. Blosser that during the incident darch 12, 2018 Mr. Kpan at no time touched or
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came into contact with Mr. Luckett. Mr. Luckett died two employees who had heard the
conversation between Mr. Kpan and Mr. Luckett, fétettet and Scott Taylor.

The case summary prepared by Mr. Blosser, Joinibixb(a), refers to a written statement
secured from Terry Pettet, an Infrastructure Spistia. Mr. Pettet recalled in his written staterngrat
on March 12, 2018 Mr. Pettet had overheard Mr. leticpproaching Mr. Kpan and discussing coming
to work late and then working over to cover thee latrival. Mr. Pettet recalled a verbal exchange
between Mr. Luckett and Mr. Kpan, with Mr. Kpan egpedly saying that he would work on it, and Mr.
Luckett repeatedly saying: “Don't work on it, juki it.” Mr. Pettet in his written statement statbdt
he understood this reference by Mr. Luckett to nibah Mr. Luckett wanted Mr. Kpan to stop coming
to work late and then working over. Mr. Pettet is Written statement recalled Mr. Luckett leaving M
Kpan's desk and a few minutes later Mr. Kpan tiagelo Mr. Luckett's desk and telling Mr. Luckett
Mr. Kpan was not going to be pushed around, Mr.Ketichad picked the wrong guy to mess with, and
Mr. Kpan wasn't going to take it. Mr. Pettet reedllin his written statement that Mr. Luckett had
repeatedly directed Mr. Kpan to walk away but MpaK kept repeating his statements. Mr. Pettet had
not been in a position to observe the exchangedmtw/ir. Luckett and Mr. Kpan but had heard the
words being spoken. Mr. Pettet described Mr. Kpawdelds as having been aggressive and threatening.
Mr. Pettet in his written statement recalled thed volume of Mr. Kpan's voice had been somewhat
elevated .

Mr. Pettet in his written statement stated thathbd observed Mr. Kpan acting aggressively
about one year earlier when a coworker had beéruaisig Mr. Kpan on something and Mr. Kpan had
been having difficulty fully understanding the ingttion. A verbal confrontation was overheard by Mr
Pettet between the instructor and Mr. Kpan, and Réttet recalled in his written statement other
instances in the past where Mr. Kpan had gotteetugosd had “blown up.” Mr. Pettet told Mr. Blosser

that Mr. Kpan got angry with others and “blew upbat four times per year.
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Mr. Pettet was asked by Mr. Blosser, according to Blosser's case summary, Joint Exhibit
5(a), page 2, if had believed during the incidéat had occurred on March 12, 2018 that it wasgjoin
to result in a physical confrontation between Muckett and Mr. Kpan. Mr. Pettet had responded to
Mr. Blosser that Mr. Pettet believed it could hayadten physical as Mr. Kpan had been emotionally
agitated and Mr. Luckett kept directing Mr. Kpanwalk away from Mr. Luckett, but Mr. Kpan kept
returning to Mr. Luckett and saying: “You're megsinith the wrong guy.” According to Mr. Blosser,
Mr. Pettet had said that if he had been in Mr. lait& position he would have felt the situationldou
have gotten physical.

The case summary prepared by Mr. Blosser refeoewritten statement secured from Scott
Taylor, an Infrastructure Specialist 4, in which.Maylor recalled observing and hearing Mr. Kpan
berating Mr. Luckett in a loud and unprofessionalnmer while located at Mr. Luckett's work pod. Mr.
Taylor in his written statement recalled that whatwitnessed had been brief, that Mr. Kpan had been
very loud and had appeared angry, and Mr. Tayhltedtthat if he had been in Mr. Luckett's place he,
Mr. Taylor, would have been on the defensive. Miyldr recalled Mr. Luckett telling Mr. Kpan: “You
need to go back and work on what you need to.” Tdylor told Mr. Blosser that Mr. Kpan's actions
were not what you would typically see from an empl and Mr. Kpan had not handled the situation
well. Mr. Taylor stated that if he had been in Muckett's place he probably would not have remained
as calm as Mr. Luckett had managed to remain. MyloF stated that he had seen people like that
before and felt the conversation was about to aseaito a physical altercation.

The case summary prepared by Mr. Blosser, JoinibiExh(a) indicates an interview of Mr.
Kpan by Mr. Blosser on March 14, 2018 at 10:30 aMn Kpan was assisted at this interview by a
Union representative and was first shown an Adrriadive Investigatory Interview form and given a
“Garrity Warning.”

Mr. Blosser in his case summary stated that Mr.rKpad said that Mr. Kpan had initially
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received a written communication from Mr. Luckett Blarch 12, 2018 asking Mr. Kpan to prepare a
request for leave form for arriving for work thiete minutes late on March 12, 2018. Mr. Kpan redalle
that he had responded by asking Mr. Luckett toraldr. Kpan to complete the RFL form at the end of
the work day. Between 1:00 p. m. and 1:30 p. m.Mckett is recalled coming to Mr. Kpan's desk in
haste and saying: “I need you to enter that RFLr’ Kpan reiterated to Mr. Luckett that Mr. Kpan

would do it at the end of the work day and, aceugdo Mr. Kpan, Mr. Luckett had said, aggressively:
“I need you to do it now.” Mr. Kpan recalled askikly. Luckett why it had to be done immediately and
Mr. Luckett had responded that Mr. Luckett had twakkave to attend a meeting, and departed.

Mr. Kpan told Mr. Blosser that Mr. Luckett returned March 12, 2018 to Mr. Kpan's desk
thirty minutes after departing for his meeting dradl said to Mr. Kpan: “Let's go.” Mr. Kpan recalle
asking Mr. Luckett why they had to have a meetarg] Mr. Luckett had said: “Forget it.” Mr. Kpan
recalled that he had already been told what heettaaldo and recalled Mr. Luckett saying: “I need
you to do it now.” Mr. Kpan recalled telling Mr. tkett that Mr. Kpan would do as he had been
directed but he would do it at the end of the day &ied to explain that due to his flexed schedute
Mr. Kpan worked through his lunch he could avoidihg to request leave for the thirteen minutes in
guestion. Mr. Kpan recalled Mr. Luckett saying tit. Kpan needed to prepare and submit the
Request For Leave form now.

Mr. Kpan told Mr. Blosser that Mr. Kpan had obseha manager standing near Mr. Luckett's
desk, Gerald Quick, and Mr. Kpan had approachedqrick about the situation with Mr. Luckett and
Mr. Luckett's demand for a request for leave foranf Mr. Kpan. Mr. Kpan told Mr. Blosser that Mr.
Kpan had told Mr. Quick that Mr. Kpan was not deitlg to do what had been asked of him but had
said that Mr. Luckett had come at Mr. Kpan, haragdiim. Mr. Kpan told Mr. Quick that this was a
frequent occurrence. Mr. Kpan told Mr. Quick that Muckett called for meetings about petty things,

things they could have talked about and resolvetiont having a meeting, and Mr. Kpan felt this
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needed to stop. Mr. Kpan told Mr. Blosser that lael bold Mr. Quick that supervisor Luckett had
singled out Mr. Kpan. Mr. Quick then left the arad Mr. Kpan turned to Mr. Luckett and informed
him that this harassment had to stop. Mr. Kpan ktdBlosser that he had said to Mr. Luckett: “You
have to stop harassing me. You mess with the wpmrgon and | am the wrong person.” Mr. Kpan
recalled being instructed by Mr. Luckett to leave Mickett's area.

Mr. Blosser asked Mr. Kpan if Mr. Kpan had beenatmhiring his interaction with Mr. Luckett,
to which Mr. Kpan had responded: “I was basicakypressing what he is doing and my discomfort
based on his action. But it depends on how yourdesapset.”

Mr. Kpan recalled that in his interaction with Miuckett on March 12, 2018 he had never
entered Mr. Luckett's work pod. Mr. Blosser asked Kpan if he would describe his voice tone and
actions as normal/businesslike, to which Mr. Kpasponded: “...to some extent. | would say my tone
was loud. Depends on how you interpret it.”

Also within Mr. Blosser's case summary was a refegeto a written statement from Gerald
Quick who indicated therein that he had been at IMckett's desk requesting the loan of a tape
measure from Mr. Luckett whereupon Mr. Quick waprapched by Mr. Kpan who claimed that Mr.
Luckett had been harassing Mr. Kpan. Mr. Quick seduhe tape measure from Mr. Luckett and
quickly departed the area. Mr. Blosser asked MicRii Mr. Kpan had appeared calm, agitated, eic. t
which Mr. Quick had responded: “Not calm. | woutdsay he was going to get physical at that point,
but he was not calm.” Mr. Quick recalled that he hat felt threatened by Mr. Kpan and recalled that
he had never seen Mr. Kpan like that before, sathagMr. Kpan had appeared aggravated. Mr. Quick
recalled that he had only been in the area fomanmenutes and when he left the area Mr. Kpan was
still in the vicinity of Mr. Luckett's desk.

The conclusion reached by Mr. Blosser in his thessessment and investigation was that there

had been a verbal altercation between Mr. Luckedt lr. Kpan on March 12, 2018, primarily at or
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near Mr. Luckett's work pod. Based on multiple wi#a statements Mr. Blosser concluded that the
conversation had been loud and coworkers hadheleonversation could have gotten physical.

On the last page of Mr. Blosser's case summaryt Jxhibit 5(a) at page 5 Mr. Blosser
concludes his report with the following:

During Kpan's interview, it was noted he walssive with some of his answers.

There is evidence to support that Kpan wastiemally upset and was, at minimum,

passively indicating threatening behavior, af mdicating a threat completely. There

were a couple times during the interviewhdd to tell Kpan to stay focused on the

question being asked and not circle back toeragliestions, etc. Lastly, after reading

some of his responses written on paper, Kpangdd a couple responses deflecting

indications admitting threatening behavior.

Mr. Blosser testified that Gerald Quick was a mamalut not in the chain of command
containing Mr. Luckett and Mr. Kpan.

Mr. Blosser explained that any threat has to béueted on the basis of how the recipient of the
threat was affected by it, that is, how the thveas received and understood by the person to whem t
threat was directed.

Under questioning by the Union's representative, Blosser identified Union Exhibit 1 as
Memo 8.01, the Equal Employment Opportunity Pobfyhe Ohio Bureau of Workers' Compensation.
This policy prohibits in the work environment disgmation and harassment based on race, color,
gender, national origin, ancestry, military stafpast, present and future), disability, age (40ryed
age or older), genetic information, sexual origatgtor retaliation.

Mr. Blosser identified Union Exhibit 2 as Memo 8.@B8e Anti-Harassment Policy of the Ohio
Bureau of Workers' Compensation that prohibits $smreent in the workplace based upon race, color,
religion, gender, national origin, ancestry, mitgpast, present and future), disability, age (#€ars

of age or older), genetic information, sexual aiaion, or retaliation.

Mr. Blosser confirmed in his testimony that he wet an eyewitness to any of the events
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described in his case summary that had occurredgltine early afternoon hours of March 12, 2018

between Mr. Luckett and Mr. Kpan.

Shondale Luckett

Shondale Luckett has been employed by the Ohio &um@f Workers' Compensation for
fourteen years. Since 2013 Mr. Luckett has workedhfa position classified Information Technology
Manager 1. Mr. Luckett's duties include the supovi of Infrastructure Specialists responsibletifiar
Bureau's internal network. Mr. Luckett reports ton JCunningham, Director, Infrastructure and
Operations Department, IT Division. Mr. Luckett\asat as the immediate supervisor of Mr. Kpan.

Mr. Luckett described his working relationship witkr. Kpan as “nothing real bad” although
Mr. Luckett confirmed that the two men had had rtliesagreements. Mr. Luckett recalled that on
March 12, 2018 Mr. Kpan had been tardy in reporforghis scheduled shift. Because of this tardiness
Mr. Luckett had directed Mr. Kpan to fill out a Rexpt For Leave (RFL) form for the thirteen minutes
of tardiness accumulated by Mr. Kpan in reportiate Ifor duty that day. Mr. Luckett described his
direction to Mr. Kpan concerning an RFL form asamal procedure. Mr. Luckett tesified that Mr.
Kpan did not comply with Mr. Luckett's direction ali preparing and submitting an RFL form,
although Mr. Luckett recalled Mr. Kpan saying a time: “I'll get to it.”

Mr. Luckett recalled that on March 12, 2018, aftes initial interaction with Mr. Kpan
concerning Mr. Kpan's tardiness in reporting fotydhat day and the need for a completed leave,form
Mr. Luckett was to attend a previously schedulecetmg and advised Mr. Kpan that Mr. Luckett
would be returning to Mr. Kpan and the subjecthef tequest for leave form.

Mr. Luckett testified that when his scheduled megton March 12, 2018 had concluded he
returned to Mr. Kpan's desk where he found Mr. Kpaated. Mr. Luckett found that the requested

leave form had not been prepared, whereupon Mikettiasked Mr. Kpan to provide the RFL form.
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Mr. Luckett recalled Mr. Kpan standing up. Mr. L&tk again advised Mr. Kpan that Mr. Luckett
needed the request for leave form from Mr. Kpan. Mckett then walked to Mr. Luckett's work pod.

Mr. Luckett recalled that after arriving at his wqvod Mr. Kpan approached and advised Mr.
Luckett that Mr. Luckett was going to stop pushig Kpan around. Mr. Luckett recalled Mr. Kpan
banging on Mr. Luckett's desk. Mr. Luckett was edatluring this part of his interaction with Mr.
Kpan. Mr. Luckett recalled Mr. Kpan saying to Mudkett: “I'm going to fuck you up. | don't know
who you think you are.” Mr. Luckett stated thatdbestatements were repeated by Mr. Kpan, at which
time Mr. Luckett stood because Mr. Kpan was contlager to Mr. Luckett, invading Mr. Luckett's
personal space. Mr. Luckett recalled advising MpaK that Mr. Kpan needed to go back to his desk
and Mr. Kpan began walking in the direction of desk. Mr. Luckett recalled that about forty seconds
after Mr. Kpan had walked away Mr. Kpan returnedvio Luckett's work pod and there Mr. Kpan
encountered Gerald Quick, a manager who had artiveking to borrow a tape measure from Mr.
Luckett. Mr. Luckett observed Mr. Kpan telling MRuick that Mr. Luckett had been harassing Mr.
Kpan. Mr. Luckett pointed out that Mr. Quick had been a manager of Mr. Kpan and was not in Mr.
Kpan's chain of command. Mr. Luckett noted thateDior Cunningham is Mr. Luckett's immediate
supervisor. Mr. Luckett recalled Mr. Quick leavitige area, as did Mr. Kpan.

Mr. Luckett was contacted by BWC's Office of Lalitelations and Mr. Luckett traveled to the
labor relations offices where he spoke to BWC Thessessment Coordinator Darrin Blosser.

Mr. Luckett recalled that March 12, 2018 had beddanday, and Mr. Luckett had had pre-
approved vacation days scheduled for March 13ahd, 15, 2018. Mr. Luckett returned to work the
following Tuesday and found Mr. Kpan had been pliage administrative leave.

Mr. Luckett recalled telling Mr. Blosser, the tht@gsessment coordinator, that at some point in
Mr. Luckett's interaction with Mr. Kpan on March,12018 Mr. Luckett had come to believe that Mr.

Kpan was about to “swing on” Mr. Luckett. Mr. Luatk told Mr. Blosser that Mr. Kpan had appeared
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that agitated.

Mr. Luckett identified Joint Exhibit 2(h) as his itten statement provided on March 12, 2018 to
Mr. Blosser, prior to Mr. Luckett leaving on hishetluled vacation days.

Mr. Luckett testified that he understood “work agrteve” to be a generally accepted principle
followed in the workplace, meaning that if an enygle takes issue with a direction from an authorized
supervisor, and presuming the direction to be l§wiie employee is to carry out the direction ameht
file a grievance challenging the supervisor's dioec

Mr. Luckett recalled that Mr. Kpan while locatedMt. Luckett's work pod on March 12, 2018
had been loud and agitated, and Mr. Luckett testifthat he had observed this aggressiveness
exhibited by Mr. Kpan in the past. Mr. Luckett réed that on March 12, 2018 Mr. Kpan had exhibited
a high level of anger and Mr. Luckett recalled Mpan looking at Mr. Luckett in the eye and
declaring: “I'm going to fuck you up.”

Mr. Luckett testified that he is five feet, sevahes tall and Mr. Kpan is six feet, eight inches
tall.

Under questioning by the Union's representative, IMickett was asked about the tardiness
policy followed in the IT Division. Mr. Luckett sted that the policy called for a telephone contact
within thirty minutes of an assigned starting titoeadvise a supervisor of a late report for duty. M
Luckett testified that all others who did not repor duty by their assigned starting times were
considered tardy.

Mr. Luckett was asked whether all employees whoontefor duty in a tardy manner are
required to fill out a Request For Leave form to@othe tardy time. Mr. Luckett testified that ifilg
out such a form under this circumstance does nofrooften, happening once or twice per year. Mr.
Luckett stated that if an employee is tardy in répg for duty, that employee is not permitted taka

up the tardy time by working through a lunch perimd¢ may, with supervisory approval, if there is
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sufficient work available, stay after the conclusif the scheduled shift to cover the tardinesg tith
such tardy time is not covered through work perfednbeyond the end of the scheduled work day, a
request for leave form is required from the empéoye

Mr. Luckett testified that he has in the past onltiple occasions demanded a Request For
Leave form from Mr. Kpan for reporting for duty antardy manner. Mr. Luckett testified that therd ha
been a number of instances of tardiness involvimgkyan.

Mr. Luckett testified that on March 12, 2018 Mr. &parrived for duty at 8:43 a. m. when his
starting time had been flexed to allow an arrivatieen 8:00 a. m. and 8:30 a. m. Mr. Luckett
explained that because of the flexed time for riépgifor work, Mr. Kpan was considered to be within
his scheduled starting time so long as he arriveddity by 8:30 a. m.

Mr. Luckett testified that he received no prioefghone call from Mr. Kpan about being late for
duty on March 12, 2018 and therefore when Mr. Kpaived for his scheduled tour of duty on March
12, 2018 at 8:43 a. m. he was found to be thirtesmtes tardy in reporting for work.

Mr. Luckett identified Union Exhibit 3 as presemgithree emails that were prepared and sent
on March 12, 2018. The first email was sent at 2Z211m. on Mach 12, 2018 by Mr. Luckett to Mr.
Kpan that reads: “Please submit an RFL for youdpé&andy today.”

At 1:19 p. m. on March 12, 2018 Mr. Kpan responttet¥r. Luckett's email with an email that
reads: “I already have an RFL for today that | wiled to cancel due to change of a vacation pldn an
my time is being adjusted.”

At 1:25 p. m. on March 12, 2018 Mr. Luckett dirett@n email in response to Mr. Kpan that
reads: “A RFL needs to be submitted for 8:30 t88:4

Mr. Luckett testified that he had counseled Mr. Kpa the past in a constructive attempt to fix
the tardiness problem presented by Mr. Kpan. Mrckett testified that he had tried different

techniques in counseling Mr. Kpan in an attempsdive the problem.
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Mr. Luckett recalled that when Mr. Kpan had beesated at Mr. Luckett's work pod, Mr. Kpan
had leaned in toward Mr. Luckett.

Mr. Luckett testified that Mr. Kpan was letting Mruckett know what was going to happen
when Mr. Luckett had stood up. At this point in tf@onology of events Mr. Luckett had thought the
situation was about to get physical. Both Mr. Lutkend Mr. Kpan had been standing. At no time,
however, did either man come into physical contsith the other and there had been no physical
gesture threatening Mr. Luckett with harm.

Under redirect questioning by the Employer's regmesgtive, Mr. Luckett identified Joint
Exhibit 2(I) as a direct order dated January 3,720bm Mr. Luckett to Mr. Kpan. This direct order
related to entering accurate lunch period entrrge the BWC timekeeping system. Mr. Luckett
recalled that this direct order had been requischbse Mr. Kpan had not been telling the truth abou
his time in reporting back to duty after lunch.

Mr. Luckett referred to Joint Exhibit 4(a) as aedwday suspension issued to Mr. Kpan dated
May 1, 2017 and served on May 3, 4, and 5, 2012dapon insubordination, failure to follow
supervisory direction and/or failure to follow aitten policy of the Employer, and dishonesty, wallf
falsification of an official document. This thréey suspension comprises active discipline and
remains in effect.

Mr. Luckett identified Joint Exhibit 5(i) as an einom Mr. Kpan directed to Mr. Luckett on
March 12, 2018 at 1:25 p. m. concerning the regieedeave form demanded by Mr. Luckett from Mr.
Kpan, that reads: “Ok. | made the changed (sic).”

An email on March 22, 2018 from Mr. Luckett diredt® Mr. Blosser reads: “His RFL was for

later in the day. It was for him to leave at 3:30ot for arriving late.”
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Terry Pettet

Terry Pettet has been employed by the Ohio BureaWarkers' Compensation in the
Information Technology Division for over twenty-ogears. Mr. Pettet is an Infrastructure Speci8ljst
performing the work of a network engineer.

Mr. Pettet stated Mr. Luckett is Mr. Pettet's immag¢el supervisor and Mr. Pettet had known Mr.
Kpan as a co-worker. Mr. Pettet identified himgedfa member of the bargaining unit.

Mr. Pettet had been at work on March 12, 2018 amdhat day had overheard interactions
between Mr. Kpan and Mr. Luckett. On March 13, 2048 Pettet prepared a written statement, Joint
Exhibit 5(e), a statement dated March 13, 2018 pravided to Mr. Blosser, the BWC's Threat
Assessment Coordinator.

The March 13, 2018 written statement by Mr. Pefteint Exhibit 5(e) includes the following:

On March 12 @ approximately 1330 hrs Shon Luckett approadreter “Serbo”

Kpan and explained to Serbo that Serbo cautdmie in late and then work over

to cover his late arrival. A verbal exchanigdowed where Serbo kept saying he

would work on it, and Shon kept saying “Don't waork it, just do it.” (I took Shon's

meaning as stop coming in late and working ovarjhis point Shon went back to

his desk.

A few minutes later Serbo went to Shon's desktald Shon he wasn't going to be

pushed around. Serbo also said that Shon picleedribng guy to mess with and he

wasn't going to take it. Shon repeatedly fdabo to walk away, and Serbo kept

repeating his previous statements.

I couldn't see the exchange, but Serbo’'s wondisdeml aggressive and threatening,

and his volume was somewhat elevated. Serboweat so far as to accuse Shon

of having employees watching Serbo and reportirgd iba Shon.

Following Mr. Pettet's written statement, questigng to Mr. Pettet by Mr. Blosser are
presented, along with Mr. Pettet's responses ®etljoestions. The initial question put to Mr. Rdite

Mr. Blosser asked whether Mr. Pettet had seen MarkKkact similarly in the past. Mr. Pettet responded

that he had seen such behavior on the part of lankon several occasions, with the last time about
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one year earlier. That earlier instance involvedoavorker attempting to explain something to Mr.
Kpan and Mr. Kpan encountering difficulty in fullynderstanding what was being conveyed to him.
The co-worker said to Mr. Kpan, “Use your brainfidaMr. Kpan became upset and asked the co-
worker who the co-worker thought he was talking According to Mr. Pettet, Mr. Kpan “... is a
challenge to keep calm,” as Mr. Kpan blows up gretquently, maybe three to four times per year.

When asked by Mr. Blosser whether Mr. Pettet beliethat the interaction between Mr. Kpan
and Mr. Luckett was about to get physical, Mr. &eltad responded: “I thought it could. Serbo was
emotionally agitated. Shon would tell him to walkay and Serbo would come back saying 'You're
messing with the wrong guy.' Shon kept telling $ertvou need to walk away.” Mr. Pettet told Mr.
Blosser that had he had been in Mr. Luckett's pMcePettet would have felt the situation could get
physical.

Mr. Pettet identified Joint Exhibit 2(f) as an eindated March 12, 2018 from Mr. Pettet to
Rhonda Bell of BWC's Office of Labor Relations sahtl:58 p. m. Mr. Pettet stated that Mr. Luckett
had asked Mr. Pettet to direct an email to Ms. Bbbbut what Mr. Pettet had observed and Mr. Pettet
stated that what is contained in his March 12, 28d#il is in accordance with Mr. Pettet's written
statement provided to Mr. Blosser on March 13, 20M8B Pettet's March 12, 2018 email to Ms. Bell
reads as follows:

Shon approached Serbo and explained to himhthabuldn't come in late and then

work over to cover his late arrival. Serbo keptisgyhe would work on it. Shon said,

“Don't work on it, just do it. [I too (sic) é¢hmeaning for him to stop coming in late

and working over” At this point, Shon went backis desk.

A few minutes later, Serbo went to Shon's dgasktold him he wasn't going to be

pushed around. That Shon picked the wrongiguyess with and he wasn't going

to take it. |1 couldn't see the exchange,3mrbo's words sounded aggressive and

threatening, and his volume was somewhat elev&edho even went so far as to say
that Shon has the employees watching him and riegdsack to Shon.
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Under questioning by the Union's representative, Réttet stated that his work station was
across the aisle and one cubicle up from the desk.dKpan, with about twelve feet separating them.

Mr. Pettet testified that at no time had he heardKypan say to Mr. Luckett: “I'm going to fuck
you up.”

Mr. Pettet was asked whether he had ever been &skadRkequest For Leave form in the event
he reported for duty in a tardy manner. Mr. Pettsponded: “I believe | have.”

As to Mr. Pettet's working relationship with Mr. &p, Mr. Pettet stated that it had been a
friendly relationship and he had had no heatedudsions with Mr. Kpan.

Mr. Pettet was referred to Union Exhibit 4, an dndated April 5, 2018 directed to over fifty
BWC employees notifying them that Mr. Kpan had bseparated from his employment with BWC
and the email asked that if any person had provate@ss to Mr. Kpan to please delete that access
from their system. This email was sent by Edwinddkl | & O Information Technology/Computer
Security, Ohio Bureau of Workers' Compensation. &mail from Mr. Todd was sent at 1:32 p. m. on
April 5, 2018. At 1:37 p. m. on April 5, 2018 MreRet directed an email in response to Mr. Todd's
email to Mr. Luckett in reference to the dischaojeMr. Kpan that read: “AWESOME!!!!” Mr. Pettit
explained that he had sent this email on April@&l&because Mr. Kpan had made too many mistakes
in his work. Mr. Pettet stated that Mr. Kpan was agood worker.

Mr. Pettet reiterated that he had believed thatrttezaction between Mr. Luckett and Mr. Kpan
could have escalated to violence, and confirmetliteaMr. Pettet, did nothing to intervene. Mr.tBet
noted that Mr. Kpan's voice had been getting lowdet Mr. Luckett kept repeating to Mr. Kpan that
Mr. Kpan needed to walk away. Mr. Pettet stated kieadid not contact anyone at the time of these
interactions.

Mr. Pettet's direct supervisor is Mr. Luckett and Muckett directed Mr. Pettet to write down

what he had overheard. Mr. Pettet did as he wasteid.
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Mr. Pettet referred to Union Exhibit 5, his timege®y sheet that reflects that his reporting time

is flexed from 9:00 a. m. to 9:30 a. m.

Edward “Scott” Taylor

Edward “Scott” Taylor has been employed by the (Bimeau of Workers' Compensation for
the past thirteen years, and at the time of higtiesy in this proceeding was serving within a fiosi
classified Infrastructure Specialist 4. Mr. Tayorduties address the Ohio Bureau of Workers'
Compensation's network infrastructure.

Mr. Taylor's supervisor is Shondale Luckett. Mrylba stated that Mr. Kpan and Mr. Taylor
had had a fairly good working rapport.

Mr. Taylor was at work on March 12, 2018 when herbeard a heated discussion between Mr.
Kpan and Mr. Luckett, with a passionate soundingfran telling Mr. Luckett what Mr. Luckett's job
duties entailed. Mr. Taylor identified Joint ExHil&(f) as his written statement provided to Threat
Assessment Coordinator Blosser on March 13, 201 first paragraph of Mr. Taylor's written
statement reads as follows:

On March 12 2018 during the early afternoon | obsenzeal heard Peter Kpan

(Serbo) berating Shondale Luckett in a loud andafiegsional manner at Shon's pod.

The parts | saw and heard were brief but it erdeerbo telling Shon what Shon's job

was and that it was his job to supervise him.

The narrative from Mr. Taylor's written statemeet sut above is followed by questions put to
him by Mr. Blosser and the responses from Mr. Tayo those questions. In these questions and
answers Mr. Taylor stated that Mr. Kpan had beewy l@ud and had appeared to be very angry. Mr.
Taylor stated that in passing he had observed MarKin Mr. Luckett's work pod when both were
standing up and Mr. Kpan had been: “Sort of in & oiShon's pod, in an aggressive manner.” Mr.

Taylor responded to Mr. Blosser's question by saivat Mr. Taylor would have been on the defensive
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if he had been in Mr. Luckett's position, and healied Mr. Luckett telling Mr. Kpan to go back tesh
desk and work on what he needed to work on. Mrlofaecalled that Mr. Luckett “... was actually
pretty calm and | felt handled it well.”

As to Mr. Kpan's actions, Mr. Taylor had statedhis response to Mr. Blosser's question that all
employees get animated and upset at times buw#ssnot typical. Mr. Taylor said that Mr. Kpan had
been upset and had not handled the situation Wielen asked whether if he were Shon he would have
felt threatened, Mr. Taylor responded: “I probablguld not have been as calm as Shon was.” When
asked whether he had thought at that time thatysigdl altercation was about to occur, Mr. Taylor
responded: “I've seen people like that before,fagtit could have escalated to that.”

Mr. Blosser asked Mr. Taylor: “Did you feel threag¢el or uncomfortable during this?” to which
Mr. Taylor had responded: “Not threatened but celfauncomfortable.” When asked whether he had
seen Mr. Kpan act like this before, Mr. Taylor res@ed that he had not.

Mr. Taylor identified Joint Exhibit 2(g) as an einbe directed to Ms. Bell at the Office of
Labor Relations on March 12, 2018 at 2:16 p. m. @imail directed to Ms. Bell from Mr. Taylor reads:

Early afternoon on the 2f March 2018 | observed and heard Peter Kparb(8er

berating Shondale Luckett in a loud and unprotesdimanner at Shon's pod. The

parts | saw and heard were brief but it entaileth8 telling Shon what Shon's job

was.

Under questioning by the representative of the binMr. Taylor recalled that Mr. Luckett had
been very calm, cool, and collected. Mr. Taylotifiesl that he had known Mr. Luckett to have served
in the military and understood that Mr. Luckett remdved in a special operations unit, an assignment
limited to America's military elite.

Mr. Taylor was asked if he had reported for dutgyaand if so, whether he had been asked for

a Request For Leave form. Mr. Taylor testified ttighe had not been “ahead on hours” he would
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submit a request for leave form to cover the tdng.

Petr Serbo Kpan, Jr.

Petr Serbo Kpan, Jr. had been employed by the Bbreau of Workers' Compensation for
twenty-one and one-half years. At the time of Mpalk's discharge on April 5, 2018 Mr. Kpan had
filled an Infrastructure Specialist 2 position. Mipan came to United States from Monrovia, Libémnia
West Africa and is today a naturalized Americaizeit.

Mr. Kpan recalled that on March 12, 2018 he arrif@dduty at 8:43 a. m., an arrival that was
tardy by thirteen minutes. Mr. Kpan was asked wethe had reported tardy for duty on previous
occasions and Mr. Kpan confirmed that he had. MrarK pointed out that his prior tardiness had not
produced a demand for a request for leave form fknnKpan. Mr. Kpan stated that he had always
made up his tardiness by flexing his lunch periodvorking beyond the conclusion of his assigned
work shift. Mr. Kpan stated that this was knownNdy Kpan's supervisor, Mr. Luckett.

Mr. Kpan was asked whether anyone else who had tagdwy in reporting for duty had been
required to prepare a request for leave form. MrafiK stated that to his knowledge no one had been
directed to do so. Mr. Kpan claimed that he hadtsegled out for harsher treatment, and this rad n
been an isolated occurrence. Mr. Kpan noted that the last twelve months of his employment by
BWC he had been evaluated more often and had epeimanded for conduct that other employees
got away with.

Mr. Kpan recalled in his testimony that he had besfused access to a data center on the
fifteenth floor of the William Green Building, tHauilding to which Mr. Kpan was assigned. Mr. Kpan
had been told that only employees with a “lead”iglestion were to continue to have access to the
fifteenth floor data center. Mr. Kpan testified thee subsequently discovered that he was the only

BWC employee whose access to the data center teedrbeoked.
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Mr. Kpan identified Union Exhibit 9 as two emaitbe earlier from Mr. Kpan directed to the
Director of the Information and Operations Departm&ir. Cunningham, the direct supervisor of Mr.
Luckett. Union Exhibit 9 presents a June 16, 20bhaiefrom Mr. Kpan to Mr. Cunningham that states
that Mr. Kpan was checking to determine whethee@wor Cunningham had been aware of Mr. Kpan's
immediate supervisor's action of revoking Mr. Kgaatcess to the L15 Test Lab effective June 16,
2017 and that Mr. Kpan had been the only persomedehis access. Mr. Kpan wrote in his June 16,
2017 email to Director Cunningham:

I am checking to learn if you are aware of Skaation of revoking any access to L15

as of Tuesday 6/16/17 and not others? | ansunat if you are aware, thought to bring

this to your attention. | was told managetmparformed floors audit and sought to

minimize and revoke few staffs access to lt@st lab accept (sic) for team leads,

but yet the rest of my teammates has the capacitess and has long been tooled with

the mobility, flexibility of a laptop, abilityto navigate, explore, test and get hands-on

experience with the new rollout switché4507 and 3567) as well as team

collaboration accept (sic) for me.

| am hopeful that | can be part of my team efford @ollaboration as well as the capacity
to use those tools.

Thanks.

P. Serbo Kpan, Jr.

On June 19, 2017, as presented by Union Exhibigctor Cunningham responded with an
email to Mr. Kpan that, in its entirety, read: thaaware and approved.”

Mr. Kpan believes he was singled out to be excluidenh the fifteenth floor data center and
this singular limitation placed solely on Mr. Kpdisadvantaged Mr. Kpan. Mr. Kpan stated that he
raised his concerns in this regard within the Buyessking to speak directly to the Administrator of
BWC. Mr. Kpan was directed to the Director of BWO'spartment of Human Resources.

Mr. Kpan identified Union Exhibit 10 as a seriesavhails that begin on April 21, 2017 and

conclude on May 15, 2017. These emails relate ¢ordfierral of Mr. Kpan to BWC's Director of
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Human Resources. The emails are about schedulingeting between Mr. Kpan and BWC's Director
of Human Resources. The meeting was scheduleddiolr 2y 2017 from 1:00 p. m. to 1:30 p. m.

The last email presented by Union Exhibit 10 wagt & May 15, 2017 and was directed to
Mr. Kpan by the Director of BWC's Department of HumResources. This email advised Mr. Kpan
that because Mr. Kpan had recently received disap} action, the Director believed it necessary to
place their conversation on hold until the grievapoocess had been completed.

Mr. Kpan recalled that he had reported for work8at3 a. m. on March 12, 2018, thirteen
minutes tardy, and during the early afternoon tegt Mr. Kpan was asked to complete a request for
leave form. Mr. Kpan stated that the demand fogcuest for leave form caused shock and concern in
Mr. Kpan because he had never before been askedrfgquest for leave form to cover his tardiness.
Mr. Kpan recalled that the demand for a requestdave form had come from Mr. Kpan's immediate
supervisor, Shon Luckett.

Mr. Kpan identified Union Exhibit 11 as the eméat was directed to Mr. Kpan by Mr. Luckett
on March 12, 2018 at 12:16 p. m. that, in its etyirreads: “Please submit a RFL for you beingytard
today.”

Mr. Kpan recalled that on March 12, 2018 he hachbeggoroached by Mr. Luckett and asked
for a request for leave form for the thirteen masuof tardiness occasioned by Mr. Kpan's late alrriv
for duty that day. Mr. Kpan recalled that Mr. Lutkihen walked back to his work cubicle. When Mr.
Kpan inquired of Mr. Luckett whether Mr. Kpan couldx his time to cover the thirteen minutes of
tardiness, Mr. Kpan recalled Mr. Luckett responditido! No!" Mr. Kpan recalled that he then asked
Mr. Luckett: “Can | get some clarity?” Mr. Kpan adled Mr. Luckett saying that Mr. Luckett had had
to leave to attend a meeting but he would be bitik.Kpan understood from this interaction that
before Mr. Kpan took any action he was to await IMickett's return.

Mr. Kpan recalled walking to Mr. Luckett's cubicMhere he observed a second line manager,
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Gerald Quick, standing by Mr. Luckett's cubicle.. Mpan walked up to Mr. Quick and spoke to him.
Mr. Kpan stated that he never walked up to Mr. laitkvhile Mr. Luckett had been seated and had
never entered Mr. Luckett's work cubicle's space. Hppan stated that his interaction with Mr. Quick
and with Mr. Luckett occurred in front of Mr. Ludite cubicle, not within it.

Mr. Kpan identified Union Exhibit 12 as a diagrarh ftoor sixteen of the William Green
Building, the floor to which Mr. Kpan and Mr. Lucitehad been assigned. Mr. Kpan explained that
near the midway point of the northern-most hallWlgllway runs east and west) on this diagram is
where Mr. Kpan and Mr. Quick interacted on March 2@18, outside Mr. Luckett's work cubicle. Mr.
Kpan told Mr. Quick at that time that Mr. Kpan whasing harassed, and from that location had also
advised Mr. Luckett that: “You're messing with thiong person.”

Mr. Kpan recalled Mr. Quick walking away and Mr. &p turning to Mr. Luckett and saying
that Mr. Luckett had to stop messing with Mr. Kpddr. Kpan testified that it had been his intentton
change Mr. Luckett's behavior toward Mr. Kpan, lutad never been his intention to threaten Mr.
Luckett. Mr. Kpan stated that he never threatemedarm Mr. Luckett or anyone else, and while his
voice may have been somewhat elevated at a tirhgybfemotional stress, it had not been loud.

Mr. Kpan stated that he stands six feet, six aretwadf inches tall. Mr. Kpan pointed out that
he has a low voice and therefore must speak lowdbe heard. Mr. Kpan specifically and explicitly
denied saying to Mr. Luckett: “I'm going to fuck yaup,” pointing out that Mr. Kpan does not use
profanity and had always remained disciplined smxdpeech.

Mr. Kpan was placed on administrative leave on Mdré, 2018.

Mr. Kpan recalled that when he arrived at work oarth 14, 2018 he had been directed to the
second floor by Director Cunningham where Mr. Kpaas interviewed by Mr. Blosser. During this
interview, as recalled by Mr. Kpan, he was nevéeddsf he had used the term “fuck you up,” having

been first asked about this language the followdag Mr. Kpan stated that on March 14, 2018 he then
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traveled to the nurse's station because he wasierplg a panic attack. Mr. Kpan was transported t
a local hospital due to his high anxiety.

Mr. Kpan identified Union Exhibit 13 as an emairn Director Cunningham dated March 14,
2018 that advised BWC staff that Mr. Kpan had bpkrwed on administrative leave and will not be
permitted into the building until a current sitwatihad been resolved. Director Cunningham in his
email asked that Director Cunningham be made awofaaay work that Mr. Kpan had been assigned so
that the work could be reassigned.

Mr. Kpan identified Union Exhibit 10(a) as a memuatam dated April 30, 2017 prepared by
Mr. Kpan and directed to BWC Human Resource ManayenThis memorandum, titled “Personal
Health State, Performance and Working Conditioms,tomprised of ten pages in which Mr. Kpan
charges that management is creating a workplacewdtire that includes harassment, intimidation,
and singling out Mr. Kpan for unfair, undeservadd detrimental treatment.

Mr. Kpan testified that he has had his disagreemanthe past with his supervisor and BWC
management but Mr. Kpan has never been violent ribvaayone and has never used profanity in
expressing himself. Mr. Kpan stated that he hagmn#weatened anyone with harm and stated that he
had no desire to appear threatening and neverdeteto appear threatening. Mr. Kpan stated that he
has reached out to supervision and others to resbésissues he has raised but his concerns hawve be

ignored.

Gerald Quick

Gerald Quick serves as an Information Technologyndder 2 within the Ohio Bureau of
Workers' Compensation and has been employed bgubteau for seventeen years.
Mr. Quick recalled that on March 12, 2018 he hadrbapproached by Mr. Kpan and handed a

piece of paper stating that Mr. Kpan was being $sd. Mr. Quick recalled hearing no exchange
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between Mr. Kpan and Mr. Luckett. Mr. Quick statbdt he did not serve in the chain of command
that contained Mr. Kpan and Mr. Luckett.

Mr. Quick recalled that Mr. Kpan had not been calltmeen he approached Mr. Quick but Mr.
Quick had not thought that the situation was gaaget physical.

As to the tardiness policy followed within the Iividion, Mr. Quick stated he could not recall
the policy. Mr. Quick stated that he understood ththere was work available it had been possible
make up tardiness time, but work hours could nagtiended simply for the purpose of covering tardy
time.

Mr. Quick stated that he had not been involvetsuing the written reprimand and three-day
suspension to Mr. Kpan, and recalled that durihthal events he observed that had occurred on March

12, 2018, Mr. Luckett had been seated at his deskri Luckett's work cubicle.

Tim McAllister

Tim McAllister has been employed by the Ohio BuredWorkers' Compensation for twenty-
nine years and serves as a Union Chapter Presgjmeisenting BWC bargaining unit members.

Mr. McAllister was asked whether he could reca# ftex time policy of the Bureau and Mr.
McAllister said that he could not. Mr. McAllisteestified that within the IT Division there was net s
flex time policy.

Mr. McAllister stated that he flexes his startimgpé between 6:15 a. m. and 6:45 a. m. and he
has never been asked to provide a request for learefor tardiness. Mr. McAllister stated that his

flexed time in reporting for duty had been in effer one year.
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POSITIONS OF THE PARTIES

Position of the State of Ohio, Bureau of Workemsiifpensation, Employer

It is the position of the Employer in this proceegli the State of Ohio, Bureau of Workers'
Compensation, that based on the threat assesshamnwas completed, the Employer's investigation,
and admissions by the grievant, the Employer haseqpr that the grievant violated the Employer's
work rules by defying his supervisor's directiom&l dhreatening the supervisor on March 12, 2018.
The Employer argues that the grievant's behavidhis regard was so egregious that removal was
warranted.

The Employer points out that on March 12, 2018 gnievant's supervisor made repeated
requests that Mr. Kpan prepare and submit a redaettave form to cover the tardiness that ocalirre
with Mr. Kpan's late arrival for duty that day. TRenployer contends that the grievant not only thile
to immediately comply with his supervisor's direatibut instead confronted his supervisor on several
occasions that were observed and/or overheard dayigyesses who testified at the arbitration hearing

The Employer claims that those eyewitnesses who dlagerved and/or overheard the
interaction between Mr. Kpan and Mr. Luckett on baf2, 2018 had each indicated that at some point
in this interaction they had formed the impressibat the interaction might move from a verbal
altercation to a physical one. The Employer argtheg the grievant's behavior and voice were
threatening and aggressive and his verbal attapks unis supervisor were personal in nature,
specifically directed at supervisor Luckett.

The Employer notes that Mr. Kpan was placed on athtnative leave with pay effective March
14, 2018 until the date of his discharge, Aprie818.

The Employer notes that when the grievant was diggd on April 5, 2018 he had in his BWC

employment record active discipline in the formaothree-day suspension issued May 1, 2017 for
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insubordination - failure to follow supervisory eation, and dishonesty - willful falsification oha
official document. Also within the employment redoof the grievant is a written reprimand dated
January 24, 2017 for insubordination - failure addw supervisory direction, neglect of duty - tai

to perform the duties of the position or performaat substandard levels, and failure to report &kkwo
related accident, injury, or illness to an immegliatipervisor within forty-eight hours. The Employer
contends that the grievant's removal was both pssive and commensurate with the offenses that
have been proven to have occurred on March 12,.2018

The Employer recalls the testimony of threat asses$ coordinator Darrin Blosser who
prepared the case summary that appears in thengaacord as Joint Exhibit 5(a). Mr. Blosser found
that Mr. Kpan had been “... emotionally upset aatdminimum, passively indicating threatening
behavior, if not completely threatening.” Mr. Blessconfirmed that he had heard directly from
eyewitnesses, reiterated in written statements ti@se eyewitnesses, that the grievant's behawder w
S0 aggressive and threatening that each had cobwiéve that the situation between Mr. Luckett and
Mr. Kpan could become physical. The arbitratoresiinded by the Employer that during these events
Mr. Kpan had told his supervisor that Mr. Luckett twvas messing with the wrong individual.” Mr.
Blosser also confirmed that it is the object of theeat who determines the nature of the threat,imn
this case supervisor Luckett perceived he wasthreatening situation based on Mr. Kpan's actions,
tone, and words.

The Employer points to the testimony from supenmviSbondale Luckett who had said that Mr.
Kpan's agitation had escalated, that at one pomtdan came to Mr. Luckett's desk, leaned in with
his hands on the top of Mr. Luckett's desk, and Mt. Luckett that Mr. Kpan was going to “fuck you
up.” Mr. Luckett indicated in his testimony that vehhe had been seated when this had occurred, he
stood because he had observed Mr. Kpan becomiriigisafly agitated so as to conclude that Mr.

Kpan might take a swing at Mr. Luckett.
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The Employer points to the testimony from Mr. Tayénd Mr. Pettet who each recalled Mr.
Kpan berating his supervisor, Mr. Luckett, on Mafichh 2018, with each forming the impression that
the verbal altercation he was overhearing coulaimeca physical altercation.

The Employer notes that the Ohio Bureau of Workémshpensation has a Workplace Violence
Awareness Policy, Memo 4.19, a copy of which Mr.aKpsigned for through an acknowledgment of
receipt signed on December 30, 2016. The Employoikplace Violence Awareness Policy defines a
threat as an expression of present or future initenause physical or mental harm to oneself oersth
regardless of whether the party communicating kineat has the present ability to do harm in any
location, either permanent or temporary, where mpleyee performs any work-related duty. The
BWC's Workplace Violence Awareness Policy declarézero tolerance” for workplace violence.

The Employer notes that the Bureau's zero tolergotiey for workplace violence applies to
physical acts, threats, and menacing behavior é workplace. Included among the prohibitions
intended by the Workplace Violence Awareness Pohcg direct or indirect threats; threatening,
abusive, or harassing telephone calls; possess$i@anvweapon on agency property or on a job site;
destructive or sabotaging actions against BWC osqgr&al property; stalking; threatening, hostile, or
intimidating behavior; violation of restraining @nd, and fighting.

The Employer notes that the threatening behavioMhyKpan toward Mr. Luckett on March
12, 2018 was reported to the Director of BWC's ¢&ffof Employer and Labor Relations and an
investigation was initiated immediately that inchdda threat assessment. These procedures were in
accordance with BWC work rules.

The Employer points to the testimony from IT MamageGerald Quick who had interacted
with Mr. Kpan on March 12, 2018 at about 1:30 p.Mr. Kpan had alleged to Mr. Quick that Mr.
Kpan was being harassed by supervisor Luckett.QMdick recalled in his testimony at the arbitration

hearing that Mr. Kpan had not appeared calm arsl lthd not been the first time Mr. Quick had
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observed Mr. Kpan in an aggravated state.

The Employer acknowledges that the grievant atatiération hearing denied he entered Mr.
Luckett's work cubicle at any time on March 12, @hd denied placing his hands on the top of Mr.

Luckett's desk. Mr. Kpan confirmed that he told Muckett that Mr. Luckett must stop harassing Mr.

Kpan and had asserted to Mr. Luckett that Mr. Ltick@s messing with the wrong person.

The Employer recalls Mr. Kpan telling threat asee=st coordinator Blosser that he, Mr. Kpan,
had not been upset by the request for a request¢doe form but had been concerned about it. Mr.
Kpan indicated in his testimony and in his intewieith Mr. Blosser that he had not been calm, had
been upset and concerned, and had expressed ageatiment with the treatment he was receiving

from Mr. Luckett. Mr. Kpan does not dispute thatdisplayed tension arising from the directions he

was receiving from his supervisor.

The Employer concludes its post-hearing brief i following:

Based on the above merits, the State showed thasijustified in removing the Grievant
from his position due to violating the BWC Dislanary Policy and Grid (Joint Exhibit
6): Failure of Good Behavior (b) Poor Judgmand (d) Discourteous and /or rude
treatment of a fellow employee, manger, or custoAénough there was a multitude of
work rule violations management could have choBaiture of Good Behavior (b) Poor
Judgment seemed to be the best fit. On March®8,2he Grievant made many poor

decisions and displayed poor judgment, including:

1.
2.

3.

For the above reasons, the State respectfully stgjtieat you deny this grievance in its

The Grievant arrived to work late;

The Grievant was directed to submit a RéiLhis tardiness; he failed to
immediately comply with this direction several occasions.

The Grievant argued with his supervisor instedtivorking and grieving”,

if he did not agree with the request.

The Grievant went to his Supervisor 's deskramgnited the confrontation
with the supervisor.

The Grievant argued with his supervisor in amog@ea which could be seen
and overheard by his peers.

The Grievant was threatening and aggressiwésiactions, tone, and words
used towards his supervisor.

entirety.
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Position of the Ohio Civil Service Employees Assticin, American Federation
of State, County and Municipal Employdascal 11, AFL-CIO, Union

It is the position of the Union in this proceeditige Ohio Civil Service Employees Association,
American Federation of State, County and Municlaployees, Local 11, AFL-CIO, that the issue in
this case is whether the grievant was removed fn@gnposition without just cause. If so, the issue
becomes the nature of the remedy to heal this actoial breach.

The Union points out that the grievant in this geding, Mr. Kpan, was a twenty-one and one-
half year employee of the Ohio Bureau of Workersmpensation. Mr. Kpan worked within the
Information Technology Division as an InfrastrueB8pecialist 2.

It is claimed that for a number of years, beginningder Mr. Kpan's previous immediate
supervisor, about ten years ago, and continuingesthat time, Mr. Kpan has voiced his concerns
within his chain of command and to the BWC Humassdeces Department's Director that Mr. Kpan
has not been treated fairly or respectfully. Mr.akpsaid that BWC's management never adequately
addressed Mr. Kpan's concerns in this regard.

The Union notes that on March 12, 2018 Mr. Kpaivad thirteen minutes late for work. While
the IT Division does not have a “tardy policgér se, Mr. Kpan and his co-workers were permitted to
make up tardy time during lunch periods, by comim@ few minutes early, or by staying over a few
minutes at the end of the work day. On March 12,828Ir. Kpan had believed and had had reason to
believe he would be allowed to make up the timenduinis lunch period. Mr. Kpan was told on March
12, 2018 instead that he was to submit a requededwe form for the thirteen minutes of tardiness.
When Mr. Kpan inquired of Mr. Luckett why this ratgpment had arisen for the first time and, to Mr.
Kpan's knowledge, had not been raised with anyratimely employee, Mr. Kpan's concerns in this
regard were dismissed by his supervisor, Mr. LucKdt. Kpan was only told, repeatedly, to fill out

and submit the request for leave form to covethiréeen minutes of tardiness.

37



It is the position of the Union that Supervisor katt became agitated when questioned by Mr.
Kpan about the need for a request for leave fordhMn Luckett left for a meeting, advising Mr. Kpan
that Mr. Luckett would be returning after the megti

The Union contends that at no point did the gri¢¥areaten his supervisor or anyone else. The
Union contends that Mr. Kpan has been singledmatway that no other BWC IT employee has been
treated. Because Mr. Kpan was not aware of anyr eéifmployee being required to submit a request for
leave form in the event of tardiness, Mr. Kpan fedrthe opinion that this “new” procedure was
directed specifically at Mr. Kpan and was intenttetiarass him.

The Union points out that during the early afteimdwurs of Mach 12, 2018 Mr. Kpan had
approached IT Manager 2 Gerald Quick and had ingdrivir. Quick that Mr. Kpan was being harassed
by Mr. Kpan's supervisor, Mr. Luckett. Mr. Quick led away and made no report of the allegation
that had been made by Mr. Kpan as to harassmertdlation, argues the Union, of BWC policies 8.01
and 8.03. In support of this claim the Union poitdsa written reprimand issued to Mr. Quick by
Director Cunningham for Mr. Quick's failure to actaccordance with those policies during the events
in question, by failing to report the charge ofdsmment that had been made by Mr. Kpan.

The Union points out that on March 14, 2018, thg dpon which Mr. Kpan was interviewed
by BWC threat assessment coordinator Darrin Bloskér Kpan following the interview had
experienced a panic attack, traveled to BWC's eyagldealth services in the William Green Building
for assistance, and was subsequently transported le@al hospital by ambulance. While awaiting
transportation by ambulance to a local hospital stiidlocated at BWC's employee health services in
the William Green Building, Mr. Kpan was advisedttthe was being placed on administrative leave
with pay, and was asked to hand over his BWC batblge.Union claims that the Employer's actions in
this instance, under these circumstances, serveex&serbate Mr. Kpan's deteriorating physical

condition.
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The Union notes that Mr. Kpan has admitted thatlMckett's request for a request for a leave
form had concerned him and he had said to Mr. LiicRéou are messing with the wrong person.” The
Union emphasizes, however, that Mr. Kpan neveratiereed anyone nor did he exhibit threatening
and/or aggressive behavior. The grievant neveataned his supervisor with violence, and it is dote
that only one witness, Mr. Luckett, claimed that tfuck you up” statement had been uttered, with Mr
Kpan denying making such a statement and no offerithess present during the events in question
recalling hearing this verbal threat.

The Union claims that there are several inconsistsnin statements submitted during the
investigation into the events in question, inclgdiat neither Mr. Pettet nor Mr. Luckett nor Mr.
Taylor mentioned the presence of IT Manager 2 Quackl supervisor Luckett had stated that he had
stood up in response to aggression from Mr. KpanlbiManager 2 Quick recalled in his testimony
that supervisor Luckett was already standing when Quick observed Mr. Kpan approaching Mr.
Luckett's work area. The Union notes that while ghievant was accused of threatening supervisor
Luckett, Mr. Luckett failed to notify IT ManagerQuick of the threat when Manager Quick arrived at
Mr. Luckett's work station. The Union notes thatleiMr. Quick described the grievant as “not calm,”
Mr. Quick still left the immediate area, presumabslieving that what was occurring at that time did
not require his intervention or presence. The Umpomts out that while Mr. Pettet had said that Mr.
Kpan “blows up” three to four times per year, Mettet could only identify one instance from over a
year ago. In that instance the Union claims a deayg comment was directed at Mr, Kpan and Mr.
Kpan had responded with reasonable indignationideriag the disrespect directed at Mr. Kpan in the
comment.

The Union claims that other than the January 20&iftem reprimand and the three-day
suspension issued on May 1, 2017, there is no aliseipline to be considered over the twenty-one

and one-half years of service provided by Mr. Kp@aBWC. The Union notes that Mr. Kpan was not
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placed on administrative leave until March 14, 20481 had been permitted to work for the two days
following March 12, 2018. The Union questions wifiya threat were considered imminent, Mr. Kpan
was permitted to work two more days before beirg@l on administrative leave.

The Union claims that the grievant did submit tequest for leave form requested from him
but this request for leave form was denied by thmByer which the Union believes was the intention
of the Employer at the moment the request for Idaxm from Mr. Kpan had been submitted.

The Union claims that the Employer has over-reaghdts attempt to correct a situation and
the arbitrator is reminded by the Union that thengry purpose of progressive discipline is to dssis
employee in overcoming a work performance problewh & provide an opportunity to the employee
to improve. The Union claims that a discharge i$ carrective as it affords no opportunity to an
employee to address the concerns raised by thedyeiphor does it provide an opportunity for the
Employer to address the concerns raised by théogem

The Union points to two arbitration decisions inung the Union and the State of Ohio. In
OCSEA v. Ohio Department of Taxation, Grievance No. 30-04-070112-0137-01-14,
a decision issued in 2007 by arbitrator Anna DuUMatith, arbitrator DuVal Smith held that the charge
of threatening another employee was so seriousvandd have such an effect on an employee's
reputation and ability to obtain subsequent emplenyimthat to sustain such a serious charge an
Employer must present clear and convincing proosupport of what has been charged. Arbitrator
DuVal Smith found that the charge against the g¢that involved a threat of violence in the case
before her was not supported by a preponderanegidénce in the hearing record, even less by clear
and convincing evidence.

A separate arbitratioCSEA v. Ohio Department of Mental Health, Grievance No. 23-07-(94-
09-13)-0109-01-04, resulted in a decision and awssded in 1995 by arbitrator Rhonda Rivera.

Arbitrator Rivera found that discharge is analogtm capital punishment in the workplace. Arbitrato
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Rivera expressed the opinion that a discharge topbeld must be supported by clear and convincing
evidence of the charged unacceptable behaviortratbr Rivera considered a grievant who was a
thirteen-year employee who had a long and congiseeord of discipline, with a number of instances
involving misbehavior directed at managerial autigorArbitrator Rivera did not find sufficient
evidence of an actual threat of harm to reach kbar @and convincing standard, and noted that while
the grievant may have been persistent and irrdateven inappropriately argumentative, arbitrator
Rivera was not persuaded that the employer hadeprthwe grievant had threatened another. Arbitrator
Rivera found the grievant had engaged in a verbddwst and a heated argument with his supervisor
that had been inappropriate and disrespectful.gfievant's misconduct was determined to be a filur
of good behavior but one that did not include aahiof bodily harm. Arbitrator Rivera found a seso
suspension to be just and commensurate with theomikict proven in the case before her.

The Union in the case herein argues that the Ermepldid not provide clear and convincing
evidence that the conduct for which the grievans weaoved occurred. The Union contends that the
discharge occurred without just cause and askghkadrbitrator in his case sustain the grievandtsi
entirety, return Mr. Kpan to his former employmernth BWC with full back pay, reimburse Mr. Kpan
for medical or hospital expenses incurred afterdhte of his removal and prior to the date of his
reinstatement, restore Mr. Kpan's seniority creditsl leave balances, and order that Mr. Kpan be
placed in the position he would have been hadeheval of Mr. Kpan on April 5, 2018 not occurred.
The Union asks the arbitrator to order that Uniaesithat would have been paid but for the remaival o
the grievant be paid to the Union, and Mr. Kparuesis that he be placed under a different immediate
supervisor as the relationship between Mr. Kpan &hd Luckett had become contentious. The

arbitrator is asked to award any other relief deteed appropriate under the facts of this case.
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DISCUSSION

Within the parties' collective bargaining agreemeldint Exhibit 1, Article 24, Discipline,
section 24.01 begins with the following: “Discipdiry action shall not be imposed upon an employee
except for just cause. The Employer has the buodigmoof to establish just cause for any disciptyna
action.”

The arbitrator understands “just cause” as tham tiesrused in Article 24, section 24.01 to be
grounded in what has been alleged, what allegatianse been proven, and among the allegations that
have been proven, whether the proven miscondugbostgp the level of discipline imposed. The
arbitrator has no authority to interpose his owdgment as to what discipline should result from
proven misconduct. The arbitrator is authorizeddosider what was specified in the notice provided
to the Union and the grievant as to the reasonth®mposition of the discipline, what was provsn
the evidence in the hearing record, and whetheérvthé&ch had been proven is sufficiently substantial
and serious to provide the just cause needed fmosuihe level of discipline imposed by the Employe

In the case herein the Employer had notified MraKand his Union on April,5, 2018 that Mr.
Kpan's removal from employment by the BWC was gdmehin Mr. Kpan's violation of provisions of
the BWC Disciplinary Policy and Grid, to wit: Faikiof Good Behavior, (b) Poor judgment; and (d)
Discourteous and/or rude treatment of fellow eme&ymanager, or customer. See April 5, 2018
notice of removal letter, Joint Exhibit 2(a).

In support of the discipline imposed by the Employgon the grievant, discharge from
employment effective April 5, 2018, the Employeriols that Mr. Kpan had not only been
discourteous and rude in his treatment of his imatedsupervisor, Mr. Luckett, actions resultingnfro
poor judgment exhibited by Mr. Kpan during the egein question, but Mr. Kpan had also threatened

his supervisor, Mr. Luckett, with physical harm.eTEmployer claims that the threatening behavior
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exhibited by Mr. Kpan during the events addressa@ih and the discourteous and rude treatment of
supervisor Luckett by Mr. Kpan provide the just @awequired to uphold the discipline imposed and to
deny the grievance in its entirety.

The Union and the grievant emphatically deny that Kjpan engaged in any threatening
behavior, verbal or physical, and while the gridigaagitated demeanor during the events in quesion
not disputed, the Union and the grievant speciffcahd without qualification deny that at any time
during the events at issue Mr. Kpan had used pitgfan had directed a threat of physical harm at Mr
Luckett.

The arbitrator finds that the Employer has proveme of the claims of misconduct ascribed to
Mr. Kpan, supported by a preponderance of the egelen the hearing record, and in many cases by
clear and convincing evidence. There is, howeve, aspect of what has been alleged by the Employer
against the grievant in this proceeding that is featnd by the arbitrator to be proven by a
preponderance of the evidence in the hearing reddre unproven allegation involves the claim that
Mr. Kpan threatened Mr. Luckett with physical hadoring the events in question.

What has been proven is a course of conduct bygtiegant that begins with a breach of the
work rules of the Employer in failing to report fduty on March 12, 2018 as scheduled in a timely
manner. The contentious interaction between Mr,rKaad Mr. Luckett on the day in question flowed
from this failure by Mr. Kpan to report for duty éime, an instance of tardiness that was only tbetm
recent instance of tardiness among a series @foss of tardiness by Mr. Kpan.

The request for a request for leave form commuedtdty Mr. Kpan's supervisor may have
been unexpected by Mr. Kpan but there is nothinthénhearing record to indicate that Mr. Luckett's
request in this regard had been irregular or unlaf unreasonable. The thirteen minutes of tagtine
that arose with Mr. Kpan's late report for duty March 12, 2018 were not to be treated as minutes

during which Mr. Kpan had provided work for whicle was to be compensated because he had not
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provided work during that time span. If these #ert minutes were to be compensated by the
Employer, the status of the compensation usedydgrahese minutes of tardiness must be determined
by the employee, using some form of leave or othecrued time available to categorize the
compensation of the thirteen minutes of tardiness.

Mr. Kpan's perspective on the request from Mr. laitkor a request for leave form occurred
after a series of tardiness occasions by Mr. Kpanhlad been the subject of prior interactions betw
supervisor Luckett and Mr. Kpan. Mr. Kpan nonetlslenaintains in this case that he had never before
been asked for a request for leave form for anash and therefore the March 12, 2018 request from
Mr. Kpan's supervisor had raised concerns in MiarkKfhat had been expressed to supervisor Luckett
and to IT Manager 2 Gerald Quick.

Supervisor Luckett had first directed an email to Kpan on March 12, 2018 at 12:17 p. m.
asking for a request for leave form from Mr. Kparcover the tardiness that had occurred that day. M
Luckett approached Mr. Kpan between 1:00 p. m. B80 p. m. while Mr. Kpan was at Mr. Kpan's
desk. Mr. Luckett reiterated his request that addarm be submitted to cover the thirteen minutes
tardiness. Mr. Kpan assured Mr. Luckett that MraKpvould get to it by the end of the work day.
Supervisor Luckett told Mr. Kpan that Mr. Lucketowd like to have the leave form now and Mr.
Kpan reiterated that the form would be preparedhieyend of the work day. Mr. Luckett then left Mr.
Kpan to attend a scheduled meeting. Following itieeting Supervisor Luckett returned to Mr. Kpan
and again demanded a request for leave form fronKhn.

There follows between Mr. Luckett and Mr. Kpan natgtions that occurred next to the work
cubicle of supervisor Luckett in which Mr. Lucketas located. What factual disagreements exist in
this case relate to whether Mr. Kpan entered tlaeepf Mr. Luckett's work cubicle and whether Mr.
Kpan had used profanity in threatening Mr. Luchsttsaying to Mr. Luckett: “I'm going to fuck you
up!”
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The arbitrator finds nothing in the hearing recevith which to find fault or question the
actions of Mr. Luckett during the events in quastias stated earlier, the request for a leave fioom
Mr. Kpan violated no rule or policy, and in resperie Mr. Kpan's increasingly agitated demeanor Mr.
Luckett had been able to maintain a calm, resaleteeanor in maintaining his supervisory authority
and his personal dignity.

The arbitrator does not find in the hearing recarpgreponderance of evidence indicating that
Mr. Kpan had made any physical gesture or verlalathof physical harm to Mr. Luckett. This is not
in any way to question the credibility of Mr. Lud¢keMr. Luckett is, however, the only witness who
stated that Mr. Kpan had used profanity, had s#iu: going to fuck you up!,” and had slammed his
hands onto the top of Mr. Luckett's desk. Thereénishe hearing record mention of a prior testy
exchange between Mr. Luckett and Mr. Kpan that oecliabout a year prior to the events at issue in
this proceeding, and that prior incident may hawauded what Mr. Luckett recalled as happening on
March 12, 2018, but the weight of evidence in tlearing record does not support the claim of a
physical gesture threatening physical harm, profathe threat to “fuck you up,” or the invasiontbé
space in Mr. Luckett's work cubicle and the slanmgnofi Mr. Kpan's hands down onto Mr. Luckett's
desktop on March 12, 2018. Mr. Kpan specificallyjigs each of the above allegations involving the
use of force or making a threat as to the usermkfcand there is no corroborating evidence in supp
of Mr. Luckett's testimony as to these particuldggations from Mr. Pettet, Mr. Wilson, or Mr. Quic

The BWC threat assessment coordinator, Mr. Blossated in his testimony at the hearing that
threats are to be determined on the basis of tigettaf the threat and the effect on that persothby
threat. The arbitrator has been informed in thisecthat Mr. Luckett has a background in the United
States military that included extensive and advdric&ining in personal defense and other necessary
military attributes. It is the case that Mr. Kpansix feet, six and one-half inches tall and Mrckeit

stands five feet, seven inches tall, but there nea®r a persuasive indication in the hearing reesrd
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adjudged by the arbitrator that at any time during events in question Mr. Luckett felt himself
physically in danger of serious bodily harm at ttends of Mr. Kpan. The arbitrator believes Mr.
Luckett understood at the time of these eventsithahs his legitimate authority as a supervisat th
was being called into question by a subordinateMroLuckett's physical safety.

As noted above, the arbitrator finds no gesturgesbal threat from Mr. Kpan directed at Mr.
Luckett or to anyone else based upon the evidentieei hearing record. Had such a threat of physical
harm been proven the arbitrator would at this pointis discussion be considering the gravity of a
threat of workplace violence and the weight suchhm@eat brings to a determination about the
proportionality of the discipline imposed in theseaof a proven instance of a threat of workplace
violence.

In the case herein, however, the threat of violealbeged by the Employer to have been
perpetrated by the grievant has not been provea figponderance of the evidence, even less by clear
and convincing evidence. Even BWC Threat Assessr@entrdinator Blosser described Mr. Kpan's
actions as “... passively indicating threateningdwor, if not indicating a threat completely...e&
Joint Exhibit 5(a), page 2. Establishing the ocence of the threat of violence is a burden of proof
assigned to the Employer by Article 24, sectiorD24This burden of proof has not been carried is th
case.

The arbitrator is therefore left with the discoore and rude treatment of a supervisor by a
subordinate. The actions of the grievant in begatiis supervisor at a location in the workplacd tha
was among coworkers and other administrative staff] the refusal by Mr. Kpan to have this
discussion in a conference room that would haverdet greater privacy to both participants, away
from the hearing of others, reflect poor judgmenttbe part of the grievant and a failure of good
behavior by the grievant in treating his supervisoa publicly discourteous and rude manner. Beyond

the reasons put forward by Mr. Kpan as underlyimg dctions toward Mr. Luckett, Mr. Kpan's
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complaints, assertions, concerns, and allegationklhave been addressed to his supervisor in @ mor
private, constructive setting and without the pulsipectacle of belitting a supervisor in fronttbét
supervisor's staff by explaining the duties assigiwethe supervisor and asserting what the supmrvis
will and will not do. The arbitrator understandg thustration that has been described by the gnteva
as having been harbored by the grievant at tha based on his treatment in the | & O Department,
but his actions toward his supervisor on March 2@18, while not physically threatening, were
nonetheless demeaning, insulting, and could haga bddressed in a more appropriate setting and in a
more appropriate manner.

The rudeness Mr. Kpan exhibited to his supervisoMarch 12, 2018 followed a three-day
suspension that was issued on May 1, 2017 and #@emrreprimand issued in January 2017.
Counterbalancing this aspect of Mr. Kpan's BWC whistory is twenty-one and one-half years of
service to the Bureau. The charges underlying theipgdine imposed in this case do not include the
quality of the grievant's work but rather his ip@rsonal communications with his direct supervisor
during the events in question.

The Union has cited two prior arbitration decisiamglving the Union and the state of Ohio,
and in each case a grievant had been accusedeate¢hing physical violence in the workplace and in
each case the threat of physical harm was not fooie borne out by the evidence. In each case the
grievant was found to be deserving of a serioupenuson but discharge was determined to be
disproportionate to what had been proven in terhtleogrievant's misconduct.

The arbitrator herein finds in the case before parallels to some aspects of the circumstances
and findings expressed in the two arbitration dens cited by the Union. The arbitrators in those
cases found evidence for sustaining the grievancepart and for denying the grievance in part,
ordering a suspension of the grievant but modifyting discharge. As noted above, the case herein

contains persistent, inappropriate, irritating, andubordinate speech directed to an authorized

a7



supervisor by a subordinate but does prsent a proven instance of a threat of harmnagaine
supervisor.

The arbitrator herein too finds part of the grouridis the discipline imposed to have been
proven but also finds the most serious allegatoiinreat of harm against another in the workplaog,
proven. Accordingly, the arbitrator finds the d@iie imposed upon the grievant supported in padt a
not supported in part.

The arbitrator finds that the grievant's chargedaomduct proven by the Employer involved
discourteous and rude behavior directed at a sigperand occurred due to poor judgment on the part
of the grievant. This misconduct supports discgrjnaction but does not support discharge. The
grievant's more than two decades of service toBheeau outweigh the heightened emotion and
unprofessional conduct exhibited by Mr. Kpan towlislsupervisor on March 12, 2018. The arbitrator
finds that a serious suspension for the misconddicthe grievant that has been proven in this
proceeding is proportionate to the failure of gbethavior committed by the grievant. In the absexice
proof of a threat of violence, however, Mr. Kpadii'scharge is not sufficiently supported to uphdld t

removal of the grievant.

[The remainder of this page is blank.]
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AWARD

1. The grievance in this case is found arbitrabldeunrihe language of the parties’ collective
bargaining agreement and properly before the atbitfor review and resolution.

2. The grievant, Petr Serbo Kpan, Jr., wagemived for just cause.
3. The grievance is sustained it @ad denied in part.

4. The removal of the grievant effectiverihp, 2018 is modified to a suspension without
pay for thirty work days, beginning on April 3)I8.

5. The grievant shall be pladadhe position he would have been in had thevgnébeen
suspended for thirty work days withpay beginning April 5, 2018 instead of being
removed, in terms of baghky (less income earned), leave balanaed, seniority
accrual.

6. The arbitrator shall retaurigdiction in this case for sixty days from tksuance of this
award to assist the partiesgigded, in implementing the arbitrator's award.

Howawvd D. SUner

Howard D. Silver, Esquire
Arbitrator

500 City Park Avenue
Columbus, Ohio 43215
howard-silver@att.net

Columbus, Ohio
February 11, 2019
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CERTIFICATE OF SERVICE

| hereby certify that a duplicate original of thedgoing Decision and Award of the Arbitrator
in the Matter of Arbitration Between the State d¢fi@ Bureau of Workers' Compensation and the Ohio
Civil Service Employees Association, American Fatien of State, County and Municipal Employees,
Local 11, AFL-CIO, Grievance No. BWC-2018-01234-Gtjevant: Petr Serbo Kpan, Jr., was served

electronically this 11 day of February, 2019 upon the following:

Rhonda G. Bell

Director, Office of Employer and Labor Relations
Ohio Bureau of Workers' Compensation's
William Green Building

30 West Spring Street

Columbus, Ohio 43215
Rhonda.M.1@bwc.state.oh.us

and

Jennie Lewis

Staff Representative

OCSEA, AFSCME, Local 11, AFL-CIO
390 Worthington Road

Suite A

Westerville, Ohio 43082-8331
Jlewis@ocsea.org

Howawod D. SUner

Howard D. Silvesdtire
Arbitrator
500 City Park Avenue
Columbus, Ohio 43215
howard-silver@att.net

Columbus, Ohio
February 11, 2019
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