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HOLDING: The grievance is sustained in part and denied in part. The removal of grievant is modified to a suspension without pay for thirty working days. The grievance is MODIFIED. 
Facts: On March 12, 2018, the Grievant reported for duty thirteen minutes after he was scheduled to begin work. Grievant’s supervisor requested that the Grievant complete a leave request form for the thirteen minutes of tardiness. The Grievant interpreted this as some kind of discrimination and believed that he was being singled out for particularly harsh scrutiny from his supervisor. However, the Grievant had a record of tardy arrivals and had been counselled on multiple occasions. That afternoon, the Grievant and his supervisor had a verbal altercation which, according to certain testimony, included verbal threats of physical violence towards the supervisor. An assessment was conducted which concluded that the Grievant was a threat; the Grievant was subsequently terminated.
The Employer argued: Based on the threat assessment that was completed, the Employer’s investigation, and admissions by the Grievant, the Employer has proven that the grievant violated the Employer’s work rules by defying his supervisor’s directions and threatening the supervisor on March 12, 2018. The egregious nature of Grievant’s behavior justifies removal.
The Union argued: The Grievant’s removal was not supported by just cause. The Grievant is a twenty-one year employee who, for several years prior, had voiced his concerns through the proper chain of command that he had not been treated fairly or respectfully. BWC’s management never adequately addressed his concerns. The supervisor’s conduct in their interactions was also confrontational and escalated. Clear and convincing evidence has not been provided to substantiate management’s claim that the Grievant threatened his supervisor.
The Arbitrator found: On their claim that the Grievant threatened physical harm to his supervisor, Management did not meet their burden of a preponderance of the evidence. There is nothing unusual about the supervisor’s request that Grievant complete a leave form. Grievant’s conduct was discourteous and indicative of poor judgment, but not a threat and thus does not support discharge.
