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HOLDING: The Arbitrator found that there was no Just Cause for termination of the Grievant because the Employer did not meet its burden. The Grievant was suffering from a mental illness at the time of her termination and the Employer did not consider that prior to her termination. Section 24.10 of the collective bargaining agreement requires the Employer to consider the health of the employee of the apply for the assistance program. The Arbitrator determined that there was no just cause. However, the Arbitrator also determined that the Grievant was aware of the paperwork that needed to be filled out should she obtain secondary employment. She has previously done so with other secondary employment. Therefore, she should have known to submit that, as per Department policy. The Grievant should be reinstated in her position without backpay. The grievance is MODIFIED. 
Facts: The Grievant was employed by the Department of Commerce as an Intermittent Customer Service Assistant 2 on August 12, 2013. She began full time on November 2, 2013 in the Real Estate Division. The Grievant also has prior discipline with the state during her employment on her record. The Grievant was previously a victim of domestic violence that resulted in her moving to a shelter with her three (3) young children. After moving, she discovered that she was pregnant with her fourth (4th) child. The Grievant took leave after her child was born and resumed full-time employment in February of 2018. With the full-time employment, she was forced to seek childcare and was faced with the costs. In March 2018, she obtained a secondary employment without the state’s permission. The Grievant had previously been employed with a secondary position and filled out the correct paperwork, however, on this occasion, she failed to inform the Employer of her new position. Although the Grievant had obtained secondary employment, she was still not earning enough money to support all of her children in childcare because she did not qualify for public assistance. Therefore, the Grievant, using her own personal email account, falsified pay stubs and sent them the Franklin County Department of Job and Family Services. She did not use a state computer; however, she did email the falsified documents using her personal email account on her Commerce Department computer. A case manager quickly realized the documents were falsified and contacted the Department of Administrative Services. The Employer began an Administrative Investigation and placed the Grievant on administrative leave. A Pre-Disciplinary hearing was conducted on October 22, 2018 and the charges against the Grievant are dishonesty and insubordination. The Collective Bargaining Agreement allows for an employee to enroll in the Ohio Employee Assistance Program, which the Grievant enrolled. She was evaluated by a Social Worker who diagnosed her with Major Depressive Disorder. The Grievant admitted to falsifying the documents and was remorseful. This section also gives the Employer the option of delaying potential discipline upon completion of the program, but the Employer denied the request and the Grievant was terminated on November 16, 2018. 
The Employer argued: The Grievant was aware that her actions were in violation of various Department policies and that her continued employment would be in jeopardy for falsifying her pay stubs to the County. The Grievant admitted to falsifying the documents and attempting to defraud the County. During the investigation, the Inspector General determined that the Grievant failed to complete the Registration of Outside Employment Form, a required document for outside employment. Although the Employer contends that would not directly lead to termination, the use Grievant’s use of state property to falsify and submit documents to the state is just cause for termination. The Employer also argues that Section 24.10 of the collective bargaining agreement was not violated because the Employer may delay discipline but is not required to do so. The Grievant has less than five (5) years of service with the Department which does not support mitigation. The Grievant also had active discipline on her employment record and this was considered to be the second offense. The Employer argues that the disciplinary grid allows for termination under these circumstances. The Grievant was charged with a fifth (5th) degree felony and therefore, was terminated for just cause. 
The Union argued: The Union argues that the Grievant was suffering through a difficult time at the time of her termination and prior. She suffered through an abusive domestic violence relationship and learned she was pregnant with another child. After she enrolled into the Ohio Employer Assistance Program, she was diagnosed with Major Depressive Disorder and she also suffered from Post-Partum Depression after the birth of her fourth child. The Grievant was very remorseful of her actions and admitted to falsifying the documents during the investigation. The Grievant felt like she had no other options to do her financial situation. The Union also contends that the Grievant was not receiving child support from any of her children’s fathers and she had no other alternative. The Grievant did not use the state computers to falsify the documents, but she did use the computer to email the documents. The Grievant did not intentionally violate the Department Ethics by failing to submit the outside employment form. The Union also contends that the Grievant has a serious medical condition and the Employer should have taken that into consideration, as per Section 24.10 of the collective bargaining agreement, and not terminated her immediately. The Grievant has successfully completed all of her community service hours and requests that she be reinstated with full back pay and seniority. 
The Arbitrator found: The Arbitrator has found that the grievance should be denied in part and sustained in part. The Arbitrator argues that the Employer failed to consider the seriousness of the Grievant’s medical condition. Although falsifying documentation is a serious offense, she has remedied the situation through the Franklin County Court of Common pleas through her community service. The Grievant was suffering through a horrific time before her termination, and the Employer fails to present evidence that there is just cause of her termination. The Arbitrator also concludes that the Grievant has previously filled out the outside employment registration and was aware that it is part of the Department’s policy. The Grievant should have filled out that form in order to inform the Employer of her outside employment. Therefore, the grievance was MODIFIED.
