OCB AWARD NUMBER: 2610
	SUBJECT:
	Arb Summary #2610

	TO:
	All Advocates

	FROM:
	Sarah Scott

	OCB GRIEVANCE NUMBER:
	DMR-2018-03262-04

	DEPARTMENT:
	Ohio Department of Developmental Disabilities

	UNION:
	OCSEA

	ARBITRATOR:
	David V. Breen 

	GRIEVANT NAME:
	Susan Schockling

	MANAGEMENT ADVOCATE:
	Andy Bower

	UNION ADVOCATE:
	Tim Watson 

	ARBITRATION DATE:
	May 16, 2019

	DECISION DATE:
	July 11, 2019

	DECISION:
	Granted 

	CONTRACT SECTIONS:
	Article 24

	OCB RESEARCH CODES:
	118.315 – Burden of Proof 
118.67 0 – Disparate Treatment 

118.311 – Just Cause-Concept Of

 

	
	 

	
	


HOLDING: The Arbitrator found that the Employer did not meet its burden of proving just cause for termination of the Grievant. The Employer terminated only the Grievant while two (2) other TPWs were on the same third shift on July 10, 2018. The Arbitrator found that the Employer was treating the Grievant disparately and it was not fair to the Grievant. Each TPW was equally responsible for the residents in Moore A cottage. The common practice in Moore A cottage is for the TPWs to work together to care for the residents. Because of this, the Employer did not terminate the Grievant with just cause. The Grievant shall promptly be reinstated to employment and made whole for any lost wages, benefits, seniority and other contractual rights. Therefore, the grievance is GRANTED. 
Facts: The Grievant was hired by the Department of Developmental Disabilities (“DODD”) as an Intermittent Therapeutic Program Worker on July 27, 2015 and promoted to Therapeutic Program Worker at the Cambridge Developmental Center on October 4, 2015. The Grievant was discharged on September 21, 2018 for violating policy of the Collective Bargaining Agreement. On July 10, 2018, the Grievant was working the third (3rd) shift at Cambridge Development Center from 11:00 pm until 7:00 am. The Grievant was assigned to work in residential cottage Moore A along with two (2) other TPWs. At 12:25 am, they found that one of the residents had gone missing from the property, so they conducted a search inside and outside of the cottage. At about 1:45 am, the resident was found 1.7 miles from the facility. The TPWs during that shift are required to do a room check every 15 minutes to ensure all of the residents are in the cottage. The Employer argues that the Grievant was in charge of having one-on-one contact with the missing resident. However, the other TPWs on duty both testified that during the third (3rd) shift, all TPWs work as a team to look after the residents. The Supervisor of this facility is aware of this practice and approves it. A Pre-Disciplinary hearing was conducted and the Grievant was terminated from her position on September 21, 2018. 
The Employer argued: The Employer contends that the Grievant was removed via a written Order of Removal for just cause because the Grievant violated policy. The Grievant violated Rule E-1, Neglect of Client because she left the individual unsupervised and he was missing for over 1 hour and 20 minutes. The Employer contends that the resident was located 1.7 miles away from the facility and the Grievant should have been supervising him throughout her shift. The Employer also contends that the Grievant failed to follow the level of supervisions necessary in these Developmental Disability Facilities and was terminated for Just Cause. 
The Union argued: The Union contends that the Grievant was not terminated with just cause. The Grievant is a three (3) year employee with no prior discipline. The Union also contends that the resident who escaped that evening has a history of eloping the facility and apparently told another worker at 7:00 pm, that evening, that he was planning to escape. However, there was no written testimony on this statement. The Union further contends that, during her Q&A of the Investigation, words were added to her statement in saying that she was solely responsible for the resident. The Supervisor of the facility and other workers are aware of the regular practices during the third shift. Each TPW is responsible as a team for all residents in their cottage. The Union feels as if this is a personal attack against the Grievant because she was not solely responsible for the resident. Therefore, the Union contends that she was terminated without just cause. 
The Arbitrator found: The Arbitrator found that the Employer must bear the burden of proving that the Grievant was terminated with “just cause”. The key factor in determining whether the Grievant was terminated with just cause is whether the disciplinary action was imposed in a discriminatory or disparate manner. Here, the Employer terminated the Grievant but gave no discipline to the two (2) other TPWs on the third shift that evening. The Employer testified that the Grievant was solely responsible for resident KB on the night of July 10, 2018. However, both the Union and the Supervisor of the Cambridge Developmental Center testified that, during the third shift from 11:00 pm to 7:00 am, it is common practice that each TPW should work as a team in caring for the residents. Because of this common practice, the Arbitrator found that the Employer did not meet its burden of proving just cause and there is no need to determine whether the Grievant, alone, neglected resident KB. Therefore, the grievance was GRANTED.
