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HOLDING: The issue to be decided was “what time period is meant to be grievable.” Article 20.05 requires that an employee be a bargaining unit member and the grievance must be filed within 20 calendar days of the grievant knowing or reasonably should have known of the event that gave rise to the grievance. These two elements cannot be separated. A non-bargaining unit member cannot file a grievance even if the person has a cause of action. As the promoted former bargaining unit members were no longer members when the cause of action arose, they cannot file a grievance. The grievance was found not to be ARBITRABLE. 
Facts: The Union and the Employer agreed to delay negotiations on a successor contract until the autumn of 2015 and continued the status quo until a new agreement was reached. The agreed to wage increases were made retroactive to July 1, 2015 and July 1, 2016 via a contract that became effective on September 29, 2016. The retroactive payments were made in the paycheck received on November 25, 2016. Several former members of the Union had voluntarily promoted out of the Union between July 1, 2015 and September 29, 2016 and did not receive any retroactive payment in November of 2016. The Union filed a class action grievance on behalf of the promoted employees seeking the retroactive payment. The matter was submitted to the arbitrator on the issue of arbitrability.
The Union argued: The employees were members of the bargaining unit during the time covered by the retroactive payments, so the employees should receive the payment even though they were no longer in the union at the time the contract change became effective or when the payment was actually made. This gave the Union not only the right, but also the responsibility to represent the former members in this matter. 
The Employer argued: The Union must prove that it has standing to represent the individuals who were exempt from the bargaining unit at the time the contract became effective on September 29, 2016 and that the underlying issue can be heard through the grievance process. The Union did not have standing to represent the individuals because they were not members of the union when the cause of action arose, which was the effective date of the contract. The Lieutenant classification that the individuals promoted into is not one that is represented by the Union, therefore the Union cannot represent these employees. By leaving the bargaining unit prior to the ratification of the new contract, the individuals forfeited any benefits of the new contract. The contractual grievance procedure is only available to individuals that are part of the bargaining unit at the time the class action arises. None of the individuals in the class action grievance were members of the bargaining unit at the time the cause of action arose, so they cannot avail themselves of the grievance procedure. 
The Arbitrator found: The intent of the parties’ contract language is to provide a grievance procedure to bargaining unit members only. Also, the date of the alleged violation in monumentally important to determining both who can file a grievance and when the grievance can be filed. The contract language prevents anyone who is not a bargaining unit member when the specified violation occurs from having access to the contractual grievance process. Since no contract provision in the new contract could be binding until it was ratified by both parties, any cause of action pertaining to the new contract must be dated after September 29, 2016. The issue to be decided was “what time period is meant to be grievable.” Article 20.05 requires that an employee be a bargaining unit member and the grievance must be filed within 20 calendar days of the grievant knowing or reasonably should have known of the event that gave rise to the grievance. These two elements cannot be separated. A non-bargaining unit member cannot file a grievance even if the person has a cause of action. As the promoted former bargaining unit members were no longer members when the cause of action arose, they cannot file a grievance. The grievance was found not to be ARBITRABLE. 
