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HOLDING: The Arbitrator found that the Employer did not meet its burden in proving that the Grievant was terminated for just cause. The Arbitrator found that the Grievant acted according to policy throughout the altercation and the video surveillance never showed that the Grievant placed the youth offender in a chokehold. Rather the Arbitrator determined that the youth offender placed his head in the Grievant’s arm and the Grievant was attempting to regain his footing. Moreover, the Grievant was trained in specific policies and procedures, and was forced to use another technique because this was an emergency circumstance. The Arbitrator found no violation of the work rules and policies. Therefore, the grievance is GRANTED.  
Facts: The Grievant is a youth specialist, a juvenile correctional officer that has been employed with DYS for approximately six and half (6½) years. The Grievant was terminated from employment due to an altercation and use of excessive force when trying to subdue two (2) youth offenders. The Grievant previously has two (2) five (5) day working suspensions on his record for use of excessive force in another altercation. The Employer removed the Grievant from his position on May 22, 2019 for failure to follow policies and procedures, actions that could harm or potentially harm an employee, youth, or member of the general public, use of excessive physical force, and use of prohibited physical response.  

The Employer argued: The Employer had just cause for termination when the Grievant violated work rules relating to excessive force, for which the Grievant had been properly trained. The removal was related to the seriousness of the offense because placing a youth offender in a chokehold is not an appropriate technique. The Employer conducted a fair investigation that resulted in the investigator finding that the Grievant used excessive force and the resulting discipline was appropriate based on his prior discipline, including two (2) five (5) day working suspensions.  
The Union argued: The Employer did not have just cause to terminate Grievant as the Employer failed to conduct a fair and impartial investigation. The Union contends the investigator even believed that the Grievant was following all work rules and policies until he lost his footing and arched his back, resulting in the injury complained of. The actions of the Grievant were not intentional but a reaction to maintain his footing and subdue the youth offender. The Employer only presented video surveillance of the incident whereas the Grievant offered direct evidence that his use of force was not intentional. Moreover, the Union argues that the Employer based its decision of termination on the Grievant’s past disciplinary record and not the facts of the incident. The Grievant was even permitted to work for twenty-seven (27) days following the incident before his termination. 
The Arbitrator found: The Grievant was not terminated for just cause as the Grievant did not violate any work rules and policies during the altercation. The policy of DYS prohibits the use of a chokehold or restriction of any airway, yet the Employer acknowledges that emergency situations occurs, and youth specialists must resort to other techniques. In examining the video surveillance, there is no evidence that the Grievant intentionally placed the youth offender in a chokehold, but that the youth offender charged the Grievant and placed his head in that position. Therefore, the Arbitrator found that the Grievant did not intentionally violate work rules and policies. Moreover, the Grievant followed protocol throughout the whole incident and while he straightened his back to maintain his footing, there was no finding that this was intentionally or recklessly done. The Arbitrator found that the Employer failed to meet its burden of proof because there was no evidence that the Grievant was violating work rules and policies but simply attempting to subdue a youth offender. Therefore, the grievance was GRANTED.
