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HOLDING: The Arbitrator found that the Employer did not meet its burden in proving that the Grievant was terminated for just cause because the Grievant accessed inmates’ medical records in her capacity as a Union Representative. Formal, written public records requests have never been required and the Grievant was provided all medical information from the Pre-D packet issued by Management. The Grievant did not jeopardize the confidentiality of the inmates or the Department as a whole because she had a reasonable basis for accessing the inmates’ medical records. Therefore, the grievance is GRANTED.  
Facts: The Grievant is a Registered Nurse at the Franklin Medical Center (“FMC”) and has twelve (12) years of service with ODRC. The Grievant was terminated from her employment at FMC for inappropriately accessing medical records for two (2) inmates for the purpose of Union related business. The Grievant is an elected Union Representative and has been for approximately ten (10) years. The Grievant accessed the medical records to obtain more information about a bargaining unit employee’s grievance proceedings. The inmates’ medical records were reproduced in the Pre-Disciplinary report. 
The Union argued: The Employer did not have just cause to terminate Grievant as the Grievant accessed the medical records as a Union Representative in order to represent another bargaining unit member. The information the Grievant obtained in her search was no longer confidential because the inmates’ medical records were reproduced in the Pre-Disciplinary Report and the Grievant accessed the records to ensure the content was identical. The Union has the right to access and obtain all relevant information and records to facilitate in the resolution of grievances under Section 7.06 of the CBA. The Grievant had a reasonable basis for entering into the inmates’ medical records for purposes of Union duties. The Union also contends that submitting formal document requests is arbitrary because Management does not produce those requests in a reasonable time. 
The Employer argued: The Employer had just cause for termination of the Grievant because the Grievant accessed confidential medical records in violation of HIPAA laws. The Employer understands that the Union has a right to access medical information and other pertinent documents to facilitate resolution of a grievance, however, the Grievant is subject to confidentiality restraints and must obtain permission prior to accessing these records. The Employer is not obligated to disclose employee confidential information for an inmate the Grievant was not treating due to HIPAA laws. The Grievant should have submitted a Public Records Act Request under the Ohio Revised Code before accessing the information. The Grievant also accessed progress notes of the two (2) inmates that were not previously disclosed in the Pre-D packet.
The Arbitrator found: The Grievant was not terminated for just cause as the Grievant had a reasonable basis for accessing inmates’ medical records to facilitate the grievance process for another bargaining unit employee. The Arbitrator also found that past information requests for inmates’ medical records were either not given to Management, made orally, or were made informally, showing no evidence that the Grievant was required to make a public records request. Other Union representatives who accessed medical records have never submitted formal requests and the Employer should have put employees on notice of the decision to enforce the authorization process. The Grievant exceeded her implied authority to review inmates’ medical records for purposes of assisting another bargaining unit employee in her grievance proceeding. Her implied authority permitted the Grievant to examine the same material that was supplied to her in the Pre-D packet issued by Management. The Grievant did not misuse the information or jeopardize the Department. Therefore, the grievance was GRANTED.
