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HOLDING:  The grievance was GRANTED.  The 10-day suspension was removed from the Grievant’s file because the Employer’s investigation was procedurally unfair.  The Grievant was not made aware she was the subject of a disciplinary investigation until the pre-disciplinary notice.  The Grievant was also lulled into believing she was placed on administrative leave for her own protection.  The Arbitrator found the Grievant did not commit insubordination because the supervisor did not give a direct order.

COST:
$

SUBJECT:
ARB SUMMARY #1428



TO:
ALL ADVOCATES

FROM:
MICHAEL P. DUCO



AGENCY:
Department of Insurance

UNION:
OCSEA/AFSCME Local 11

ARBITRATOR:
John J. Murphy

STATE ADVOCATE:
Jillian Froment

UNION ADVOCATE:
Robert W. Steele, Sr.



BNA CODES:
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Grievance was GRANTED.  

The Grievant, an eleven-year employee, made a complaint to the Human Resources (“HR”) Director that on January 13, 1999, she had been bumped and pushed by another employee.  While investigating this incident, the HR Director received written complaints from two other employees accusing the Grievant of threatening and intimidating behavior.  The HR Director placed the Grievant on administrative leave “pending investigation by the Department of incidents that you have alleged to have occurred on January 13, 1999.”  The letter assured the Grievant that this was not disciplinary action.  It also required the Grievant to be available during the normal work week and to call in to her supervisor by 7:30 a.m. each day.  The HR director then turned the investigation over to the Labor Relations Officer (“LRO”).  The LRO interviewed employees from the Grievant’s department and found the Grievant had engaged in threatening and intimidating behavior.  The LRO also attempted to conduct an investigatory interview with the Grievant via telephone, but the Grievant did not take two telephone calls from the LRO on February 1, 1999, even though the Grievant’s supervisor told the Grievant at 7:30 a.m. to expect the calls.  On February 3, 1999, the Employer delivered a notice of pre-disciplinary hearing to the Grievant.  On February 4, 1999, the HR Director issued a letter to the Grievant which stated, there was no foundation to issue discipline for the January 13, 1999, incident.  On February 11, 1999, the HR Director ordered the Grievant to return to work.  On February 26, 1999, the Grievant was suspended for ten days for violation of the Department’s Workplace Violence Policy and insubordination.

The Employer argued the Grievant did engage in workplace violence when she was overhead on the telephone making threats against the employee who allegedly bumped her.  The Employer also argued the Grievant was guilty of insubordination when she did not take the LRO’s telephone calls on February 1, 1999, after her supervisor told her to expect the calls.  The Employer claimed the Grievant “blatantly disregarded” the instruction in the administrative leave order requiring her to be available and the direct order of her supervisor to take the calls.

The Union argued that the disciplinary process used by the Employer was procedurally unfair.  The Union claimed the only issue before the Arbitrator was the incident on January 13, 1999, because that was the only date referenced in the letter of suspension.  The Union also argued the Employer had already found there was no foundation to issue discipline on that incident, based on the HR Director’s letter of February 4, 1999.  The Union also argued there was no direct order for the Grievant to take the LRO’s telephone call on February 1, 1999.  The statement by the supervisor was that the Grievant should be prepared for the calls, not that the supervisor was ordering the Grievant to submit to an investigatory interview.

The Arbitrator found the disciplinary process used against the Grievant was procedurally unfair.  He determined that the Grievant and the Union were not aware that the Grievant was the subject of an investigation until February 1, 1999, after the investigation was complete.  The Arbitrator noted the Employer “lulled” the Grievant into believing she was being placed on administrative leave for her own protection and because of her complaint of being bumped and pushed by another employee.  The Employer did not inform the Grievant that she was the target of a disciplinary investigation.  The Grievant did not receive definite communication of potential discipline until she received a notice of a pre-disciplinary hearing on February 3, 1999.  The Arbitrator also noted that the suspension letter and administrative leave letter both referenced the same date of the pushing/bumping incident:  January 13, 1999.  The Arbitrator found the Employer’s actions prejudiced the Grievant’s right to be aware that she was a potential target of a disciplinary investigation and her ability to prepare a defense.  The Arbitrator also found the supervisor told the Grievant that she “should be available” to take the call from the LRO.  When the Grievant asked the supervisor whether this was a direct order, the supervisor responded, “No, this was not punitive in any way.”  Because there was no direct order, the Arbitrator found the Grievant could not be guilty of insubordination.  Even though the Arbitrator found the Grievant did, in fact, cause an intimidating atmosphere at the workplace, he found the Employer’s procedural violations required nullification of the discipline.  He ordered the discipline to be removed from the Grievant’s file and that the Grievant be awarded ten-days’ back pay.

