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Denied
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HOLDING:  The Grievant was denied reinstatement after removal for physical client abuse.  The Arbitrator found inconsistencies between the Grievant’s testimony and the circumstances surrounding the injuries, witnesses’ testimony, and the actual injuries sustained by the victim.
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Grievance was DENIED.


The Grievant, a Therapeutic Program Worker for two years, was dismissed for physical abuse of a client entrusted to his care.  During the investigation, the Employer received conflicting stories as to how the client received bruises and a split lip.  The Grievant claimed the client fell on some chairs while trying to steal food while other people interviewed believed the Grievant purposefully caused the injuries.


The Employer argued that it had proven the Grievant harmed the client.  The Employer contended the Grievant’s story was inconsistent with the type and extent of the injuries sustained by the client.  A physician who examined the client testified that the injuries were inconsistent with a fall over chairs because the client sustained no lower body injuries.  The Employer also claimed the testimony of another client who claimed the Grievant caused the injuries, was credible and supported other independent facts.  Finally, the Employer maintained the Grievant’s removal was consistent with Department policies that provide for dismissal upon the first instance of physical abuse.


The Union argued the Employer’s evidence was circumstantial and speculative and lacked credible witness testimony.  The Union contended the second client’s testimony was not trustworthy, was contradictory, and was given by the client to please other individuals.  Lastly, the Union claimed the client’s injuries were consistent with the Grievant’s testimony that the client fell over some chairs.


The Arbitrator accepted the physician’s opinion that the injuries sustained by the client were inconsistent with a fall over chairs.  After closely analyzing the second client’s statement, the Arbitrator found it to be trustworthy.  The Grievant’s story simply did not account for the injuries sustained by the victim.  Based on the above reasons, the Arbitrator denied the grievance in its entirety.

