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HOLDING:  Grievants were required to submit witness statements regarding a high-speed chase they were involved in.  The Arbitrator held the Employer did not violate the contract by denying the Grievants union representation during the interviews because the interviews were not investigatory.  
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Grievance was DENIED.  


The three Grievants were involved in a high-speed chase of a stolen vehicle, which ended when the suspect committed suicide.  A Lieutenant of the Highway Patrol was assigned to handle the investigation of the incident.  The Lieutenant asked the Grievants to provide witness statements regarding the events of the chase.  The Grievants requested Union representation or to have an attorney present because all three had individual concerns about their conduct the night of the incident.  The request was denied and the Grievants were informed that if they did not provide statements, discipline would be imposed.  The Grievants provided statements and were interviewed without representation.  The Lieutenant who conducted the interviews did not inquire into the areas for which each Grievant had expressed concern.  In the end, none of the Grievants were disciplined or subjected to an Administrative Investigation or criminal proceedings regarding their participation in the chase.


The Union argued the Employer violated Section 18.02, Clauses 3 and 4 of the Collective Bargaining Agreement (“CBA”).  Specifically, the Union believed the Grievants were entitled to either a Union representative or an attorney while they were being interviewed.  The Union claimed that the Employer’s denial of Union representation to the Grievants violated not only the contract, but also the Grievants’ Weingarten and Garrity rights.  The Union requested as a remedy that the Employer cease and desist the practice.


The Employer contended the investigation clearly involved a criminal matter and was not administrative.  The Employer argued the Grievants were witnesses and not suspects.  The Employer claimed it had a right to have these officers give a witness statement regarding what happened that night.  The Employer did not believe the Grievants’ fear of discipline was substantial because it told the Grievants that no discipline would ensue.  The Employer stated that a latent threat, without more, does not invoke the right to the assistance of a Union representative.


The Arbitrator denied the grievance.  He noted the U.S. Supreme Court decision in National Labor Relations Board v. J. Weingarten, Inc.  The Supreme Court held that the denial of union representation at an investigatory interview constituted an unfair labor practice.  The Court held that by denying representation, the employees were restrained in their right to engage in concerted activities for mutual aid or protection within the meaning of the National Labor Relations Act.  In this case, the Arbitrator agreed that Section 18.02, Clause 3 was intended to incorporate Weingarten.  However, the Arbitrator determined that the interviews were not investigatory as required by the CBA.  The Arbitrator stated the Grievants were told in advance that they were being interviewed simply as witnesses and, in fact, none of the Grievants were questioned about the propriety or impropriety of their actions or failures to act.  Therefore, Section 18.02, Clause 3 of the CBA was not violated.


The Arbitrator also addressed the Grievants’ Garrity rights.  Garrity v. State of New Jersey prohibits the use of statements obtained under threat of removal in a subsequent criminal proceeding.  The Arbitrator held that Garrity was inapplicable in this instance because the Grievants were never subjected to criminal prosecution.  Therefore, Section 18.02, Clause 4 of the CBA was not violated.  For all of the above reasons, the Arbitrator denied the grievance in its entirety.

