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Grievance was DENIED.  

Troopers bid on new shifts every three months.  The Contract prohibits Troopers from working the same shift for more than three periods.  When the Trooper moves to a new shift, if the Trooper would be required to return to work within twenty-four hours of their previous shift’s start time – a double back, the Employer would change the Trooper’s day off.  The Employer made this change so that the Trooper would not be required to work two shifts in any one twenty-four hour period.  Changing the Trooper’s schedule avoided the requirement that the Employer pay double-back premium pay.  Several Troopers filed grievances over their schedule change, claiming the Patrol violated the contract provision forbidding shift changes to avoid the payment of overtime, and contract provisions on shift bidding and double back pay.

The Union argued the Patrol changed the Grievants’ days off solely to avoid payment of a double back.  It stated that changing schedules for this purpose was not an “operational necessity,” which was the only permissible reason permitting the Employer to change a Trooper’s schedule.  The Union cited the Greenwood arbitration decision in which the Arbitrator held the Patrol could not unilaterally require a Trooper to continue working his old shift for two days, thus depriving him of the benefit of the new shift, simply to avoid payment of the double back premium pay.  Finally, the Union argued that during negotiations, the Patrol recognized its new proposal on shift periods (shortened from six months to three months) would require Troopers to work double shifts more often.  The Union even claimed the Patrol admitted during negotiations that it was willing to pay the double back premium “as a cost of doing business.”

The Employer argued that the Union did not establish a violation of the Contract.  The Patrol stated it had engaged in a long-standing practice of changing Troopers’ scheduled time off days to accommodate training, changes in shift assignments, and operational needs.  The Patrol distinguished the Greenwood case by pointing out that the Grievant in Greenwood had been forced to continue to work his old schedule for two more days to avoid the double back situation.  This case involves only changing days off, not extending a prior shift period.  The Patrol noted that after the Greenwood decision, it became the practice of the Patrol to change time off days to avoid unnecessary double back situations.  The Patrol stated it made no statements during negotiations regarding the payment of double back premium being the “cost of doing business.”  The Patrol also pointed to its strong interest in avoiding double back situations because of the potential safety hazard of having fatigued Troopers on the road.  Because the Contract did not prohibit the Employer from changing schedules to avoid the double back premium, the Patrol urged that the grievances be denied.

The Arbitrator denied the grievances.  The Arbitrator held that the Greenwood decision was about extending a shift period, which was prohibited by the contract, rather than about a unilateral shift change, which was not.  The Arbitrator recognized that the Patrol has a broad right to change Troopers’ schedules for a variety of reasons.  He also noted that the Patrol had engaged in a ten-year practice of changing Troopers’ time off days to avoid double backs, without complaint by the Union.  The Arbitrator held this fact “fully support[s] the inference that the Union, until these grievances, has acquiesced in the practice of management changing days off to avoid double back situations.”  The Arbitrator also found the Employer’s motive of avoiding double backs was not “mere whimsy.”  “[D]ouble back situations are ideally to be avoided in light of the safety concerns raised by a fatigued Trooper serving a second shift with less than 24 hours between start times.”  Finally, the Arbitrator noted the contract did not prohibit the Employer from changing a schedule to avoid the payment of a double back.  For these reasons, the Arbitrator denied the grievances in their entirety.

