ARBITRATION SUMMARY AND AWARD LOG


OCB AWARD NUMBER:   #1377





OCB GRIEVANCE NUMBER:�
27-25-980716-1428-06-10


�
�
GRIEVANT NAME:�
Carol Curnutte


�
�
UNION:�
State Council of Professional Educators, OEA/NEA


�
�
DEPARTMENT:�
Department of Rehabilitation and Corrections


�
�
ARBITRATOR:�
Anna DuVal Smith


�
�
MANAGEMENT ADVOCATE:�
David Burrus


�
�
2ND CHAIR:�
Pat Mogan


�
�
UNION ADVOCATE:�
Henry L. Stevens


�
�
ARBITRATION DATE:�
March 3, 1999


�
�
DECISION DATE:�
June 25, 1999


�
�
DECISION:�
DENIED


�
�
CONTRACT SECTIONS:�
5.01, 9.01, 13.01, 13.03





�
�
HOLDING:  Grievance was DENIED.  Grievant was suspended for three days without pay from her position as a teacher at the Southern Ohio Correctional Facility for sleeping on duty.  The Union argued that the Grievant was not asleep, she was just practicing a stress-reduction technique.  The Employer argued that three witnesses saw her and she appeared to be asleep.  The Employer also argued that even if the Grievant was not asleep, she gave the appearance that she was, which leads to the same problems in terms of inmate control and safety of the prison staff.  The Arbitrator agreed with this reasoning, and noted that it was important for someone in the Grievant’s position to be alert at all times.  








COST:	$929.00





�



SUBJECT:�
ARB SUMMARY #1377


�
�
TO:�
ALL ADVOCATES�
�
FROM:�
MICHAEL P. DUCO


�
�
AGENCY:�
Department of Rehabilitation and Corrections�
�
UNION:�
State Council of Professional Educators, OEA/NEA�
�
ARBITRATOR:�
Anna DuVal Smith�
�
STATE ADVOCATE:�
David Burrus�
�
UNION ADVOCATE:�
Henry L. Stevens


�
�
BNA CODES:�
118.01 - Discipline in General; 118.08 - Suspensions in General


118.654 - Sleeping on the Job�
�



Grievance was DENIED.





Grievant was suspended for three days for sleeping on duty.  The incident occurred on April 24, 1999, when the Grievant was present at her job as a teacher at the Southern Ohio Correctional Facility.  A Recovery Services Supervisor observed the Grievant sitting in the copy room with her head back, her eyes shut and her jaw slack, mouth partially open.  The Grievant appeared to be asleep to two other corrections officers as well.  The supervisor then went to enter the copy room.  He testified that the sound of him opening the door to the entrance of the copy room might have awakened the Grievant, because when he entered the passageway, she was leaving the copy room.  At that time, the Grievant said she was not asleep, she was sick.  Later, at the predisciplinary conference, the Grievant claimed she was not asleep but was practicing a stress-reduction technique.





The Employer argued that the Grievant was rightfully given a three day suspension for sleeping on duty.  The Grievant works in a maximum security prison and was in an area to which inmates had access.  In such an environment, no employee can sleep or practice a technique that gives the perception of sleep, because perception is reality in such a place.  As to her claim that she was sick, she had not previously informed her supervisor of that fact and she did not request leave.  It was her responsibility to do so in order to protect the institution.  





The Union argued that the Grievant was not asleep, but was simply practicing a stress-reduction technique during her regularly scheduled afternoon break.  The Union also argued that the Employer had not obtained proof that the Grievant was sleeping.  Statements that she “appeared” to be asleep do not constitute proof of the charge of sleeping on duty.  





The Arbitrator ruled that there was just cause for the three day suspension.  The Arbitrator stated that there was substantial evidence that the Grievant was asleep on duty.  The Arbitrator felt that there was some evidence that she was sick at the time, but being sick did not absolve the Grievant of the responsibility to remain awake and alert when on duty.  The Arbitrator also stated that the Grievant’s claim that she was using a stress-reduction technique was questionable given that she had not raised it until the predisciplinary conference.  Even if she had been practicing a stress-reduction technique, the Arbitrator felt it was her responsibility to remain awake and alert.  For all of the above reasons, the grievance was denied in its entirety.


