ARBITRATION SUMMARY AND AWARD LOG


OCB AWARD NUMBER:  1348 Expedited





OCB GRIEVANCE NUMBER:�
1)	Procedural Argument only on the following cases:


	27-23-980414-0597-01-02


	27-23-980529-0612-01-09


	27-23-980529-0613-01-09


	27-23-980522-0614-01-09


	27-23-980605-0615-01-03


2)	27-25-980724-1439-01-03-F


3)	27-25-980805-1440-01-03-F


�
�
GRIEVANT NAME:�
1)	


2)	Lionel Howard


3)	Jack Tweed


�
�
UNION:�
OCSEA/AFSCME Local 11


�
�
DEPARTMENT:�
Rehabilitation and Correction


�
�
ARBITRATOR:�
Robert G. Stein


�
�
MANAGEMENT ADVOCATE:�
1)	Tina Krueger


2)	Jim Lendavic


3)	Beth Lewis


�
�
2ND CHAIR:�



�
�
UNION ADVOCATE:�
Donnie Sargent


�
�
ARBITRATION DATE:�
February 22, 1999


�
�
DECISION DATE:�
February 22, 1999


�
�
DECISION:�
1)	GRANTED


2)	DENIED


3)	MODIFIED


�
�
CONTRACT SECTIONS:�
1)	


2)	24.01, 24.02, 29.04B


3)	24.01


�
�
HOLDING:  1)  The Grievance was granted.  Despite Arbitrator Keenan’s decision regarding the timelines in which the Union must file a grievance at Step 4, Arbitrator Stein held that the timeline was not enforceable in this case because of the Employer’s failure to meet the Step 3 response deadline.





2)  The Grievance was denied.  Grievant was charged with several attendance violations.  Arbitrator found that correction action was progressive based on the Grievant’s having been recently charged with similar violations.





3)  The Grievance was modified.  Grievant’s one-day fine was reduced to a written reprimand because management allowed the practice for which Grievant was disciplined, and because there was insufficient evidence to support the charges levied against the Grievant.





COST:	$502.69





�



SUBJECT:�
ARB SUMMARY #1348 Expedited


�
�
TO:�
ALL ADVOCATES�
�
FROM:�
MICHAEL P. DUCO


�
�
AGENCY:�
Department of Rehabilitation and Correction�
�
UNION:�
OCSEA/AFSCME Local 11�
�
ARBITRATOR:�
Robert G. Stein�
�
STATE ADVOCATE:�
1)  Tina Krueger, 2)  Jim Lendavic, 3)  Beth Lewis�
�
UNION ADVOCATE:�
Donnie Sargent


�
�
BNA CODES:�
1)  93.4661 - Timeliness of Grievances; 2)  118.09 - Fines, 118.6361 - Absenteeism, 118.638 - SOM Discipline, 116.2001 - FMLA; 3)  118.09 - Fines, 118.251 - Violation of Post Orders, Policies or Procedures, 118.6497 - Threat to Security of an Institution�
�



1)  Grievance was GRANTED.  The five listed grievances were denied by the Office of Collective Bargaining because they were not timely appealed to Step 4.  The Union appealed these cases to arbitration.  The Employer argued that a recent decision by Arbitrator Keenan controlled this case and led to the conclusion that the grievances were not arbitrable because they were not timely filed at Step 4.  The Union argued that the Step 3 responses were late, and this mitigated the Union’s failure to timely appeal the grievances to Step 4 .  The Arbitrator held in a NON-PRECEDENT SETTING DECISION that neither party followed the requirements of the Keenan Decision.  He found that the “delayed third step decisions issued by the Department undermined OCB’s authority to enforce Arbitrator Keenan’s Award in the instant matter.”  Arbitrator Stein inferred that the “operational impact of the Keenan Award had not filtered down to Ross Correctional Institution so soon after being issued.”  (Emphasis in original.)  He assumed that the parties still operated under the practice of being flexible on timelines to answer and appeal grievances.








2)  Grievance was DENIED.  Grievant was charged with violations of four attendance rules: Pattern Abuse, Failure to Provide Physician’s Verification When Required, Being Absent Without Proper Authorization (AWOL), and Excessive Absenteeism/Abuse of Leave.  The Employer argued that the Grievant had notice of what was required of him to report absences and to use FMLA time.  It also argued that the Grievant had been put on notice that he needed to keep track of how much FMLA time that was available for his use because of a prior discipline for the same problem.  The Union argued that the absences were covered under FMLA and that the Grievant was not aware that his FMLA time had expired.  The Arbitrator held that there was insufficient evidence to support the charges of Pattern Abuse and Excessive Absenteeism/Abuse of Leave.  He found that the Employer had proven the other two charges.  The Arbitrator did not disturb the discipline imposed upon the Grievant because he had recently been disciplined for similar offenses.








3)  Grievance was MODIFIED.  Grievant was charged with Failure to follow post orders and loss of control of any instrument that could result in a breach of security when he left a radio in a locked office rather than returning it to the Control Center.  The Employer argued that management had considered the mitigating circumstance that the radio was left in a locked office where no inmates could obtain the radio.  It was for this reason that the Employer had fined the Grievant one-day’s pay, rather than suspending him for three to five days as allowed for a second violation of the rule.  The Union argued that the Grievant had not lost control of the radio because the Employer allowed Corrections Officers to leave the radio in this area so it would be available to them the next day.  The Arbitrator found there was insufficient evidence to support the charges brought against the Grievant.  He changed the rule violation to that of inattention to duty and reduced the fine to a written reprimand.


