ARBITRATION SUMMARY AND AWARD LOG

OCB AWARD NUMBER:  #1341



OCB GRIEVANCE NUMBER:�15-00-980807-0097-04-01

��GRIEVANT NAME:�Timothy K. Houston

��UNION:�Ohio State Troopers Association

��DEPARTMENT:�Public Safety

��ARBITRATOR:�Alan Miles Ruben

��MANAGEMENT ADVOCATE:�Capt. Richard G. Corbin

��2ND CHAIR:�Heather L. Reese

��UNION ADVOCATE:�Herschel M. Sigall

��ARBITRATION DATE:�October 14, 1998

��DECISION DATE:�December 23, 1998

��DECISION:�DENIED

��CONTRACT SECTIONS:�19.01, 19.05, 18.02

��HOLDING:  Grievance was DENIED.





COST:	$



�

SUBJECT:�ARB SUMMARY #1341

��TO:�ALL ADVOCATES��FROM:�MICHAEL P. DUCO

��AGENCY:�Department of Public Safety, Highway Patrol��UNION:�Ohio State Troopers Association��ARBITRATOR:�Alan Miles Ruben��STATE ADVOCATE:�Capt. Richard G. Corbin��UNION ADVOCATE:�Herschel M. Sigall

��BNA CODES:�118.6484 - Falsification of Records, 118.305 - Disciplinary Conferences and Investigations, 118.6521 - Insubordination��

Grievance was DENIED.  



The Highway Patrol began an Administrative Investigation (“AI”) of the Grievant when it discovered that the Grievant had written “fictitious citations.”  Prior to this investigation, the Grievant, a three-year employee, was considered an exemplary employee.  During the AI the Grievant admitted writing as many as twenty fictitious citations in both 1997 and 1998.  He stated that he made legitimate traffic stops, but did not issue the “blue copy” to the violator.  He also destroyed the court’s and BMV’s copies of the ticket.  The Grievant submitted the buff copy of the tickets to be counted in his daily activity report.  The Grievant stated that he only destroyed the tickets of commercial drivers.  He felt sorry for the drivers who might lose their jobs because of another citation.  Having been a truck driver himself, the Grievant understood the pressures on the commercial drivers.  It was undisputed that the Grievant never accepted any money or other consideration for destroying the tickets.



The AI was suspended shortly after it was begun to allow a criminal investigation to proceed.  The investigators discovered that on several occasions, the Grievant had failed to issue citations to drivers of passenger vehicles who had been involved in traffic accidents.  The Grievant did not report these citations on his daily activity logs.  The criminal investigation resulted in the Grievant being indicted on sixteen counts--eight counts of felony forgeries and eight counts of misdemeanor falsifications.



Thereafter, the Highway Patrol resumed its AI to focus on the missing accident citations.  During the investigatory interview, the Grievant, upon advice of counsel, refused to answer any questions, citing his Fifth Amendment right not to incriminate himself.  The Grievant was ordered to give a statement and was advised that the information he provided could result in disciplinary action but would not be used against him in the criminal prosecution.  Still the Grievant refused to answer.  Because of the Grievant’s failure to answer, a second AI was begun to investigate the Grievant’s alleged insubordination.  The Patrol conducted another investigatory interview.  When the Grievant again failed to answer the Patrol’s questions, he was reprimanded.  The Patrol again informed the Grievant that the information obtained from him would not be used in the pending criminal case.  After the Grievant’s third refusal, the Patrol provided a written assurance to the Grievant which stated that it would grant “use immunity” to the Grievant for any statements made during the AI, and that the Patrol would not “voluntarily” provide the transcript of the interview to prosecutors.  The Grievant’s attorney again advised the Grievant not to answer.



The Grievant was terminated for both insubordination for failing to answer questions during an investigatory interview, and for falsifying crash reports and “numerous official documents relating to his enforcement contacts.”  



The Employer argued that the Grievant was terminated for just cause under both charges.  It stated that the Grievant was insubordinate when he failed to answer questions during an investigatory interview and after being granted use immunity.  The Employer also argued that the evidence and the Grievant’s own admissions prove that he voided traffic citations, falsified activity reports, and failed to issue traffic citations when he should have done so.  This activity could adversely impact the rights of other drivers and their insurance companies to recover from the drivers who caused the traffic accidents.  The Patrol also pointed out that the destruction of the crash reports would make the Grievant unable to testify in court, if required to do so.  This adversely impacted his ability to do his job.



The Union argued that the Grievant properly refused to answer the Patrol’s questions during the second Administrative Investigation.  He acted in good faith on his lawyer’s advice and was under the impression that the Patrol would turn over the transcript of the interview if ordered to do so.  Secondly, the Union argued that the Patrol did not follow the guidelines of progressive discipline.  This was the Grievant’s first offense and he should have only been suspended.  The Grievant is a good-hearted individual who felt sorry for truck drivers and others after hearing their “sob stories.”  The Grievant also voluntarily acknowledged his mistake and stated that it would not happen again.  The Grievant was not motivated by personal gain and did not accept any money for destroying the citations.  The Union felt that the Grievant deserved a second chance.  The Union also argued that the Grievant was subject to disparate treatment.  Another bargaining unit member had committed a similar infraction, but had merely been suspended.



The Arbitrator found that the Grievant should not have been terminated for insubordination for failing to answer questions during the investigatory interview.  He found that the Grievant relied in good faith on his counsel’s advice and that the Patrol should have offered to resist any attempt by the prosecution to obtain the transcript of the interview.  However, the Arbitrator found that the Patrol properly terminated the Grievant based on the charges of voiding traffic citations, falsifying activity reports, and failing to issue traffic citations.  Arbitrator Ruben found that even though the Grievant may have initially been motivated by compassion, he still used the destroyed citations to inflate his numbers.  Under these circumstances, the Grievant was acting in his own self-interest.  The Arbitrator found more troubling the fact that the Grievant would prepare a crash report indicating that a driver was at fault and had been issued a citation, when in fact, no citation was issued.  He stated that “[The Grievant’s] failure to issue traffic citations when he had reason to believe that a party was responsible for the accident [not only] adversely affected the rights of the innocent party and his or her insurer to recover, but also the operation of the justice system as well.”  The Arbitrator also found that the Grievant’s ability to testify in future cases was impaired by the charges that he had falsified citations and crash reports.  “The Department was not unreasonable in believing that his [the Grievant’s] ability to successfully perform his duties has been irreparably compromised, and restoration of public confidence in the integrity of the Department required the ultimate sanction of discharge.”



The Arbitrator found no disparate treatment based on the case cited by the Union.  In that case, the suspended employee, a fourteen-year veteran, was not acting in any way for his own self-interest, nor was any member of the public adversely affected.  No court documents were affected.  The employee simply inflated his arrest totals to “motivate his subordinates to increase their productivity.”



The Arbitrator concluded by stating, “This is one of those unfortunate situations where acknowledgment of fault, and a pledge not to repeat the misconduct cannot undo the harm done, and restore the innocence which has been lost.”  [Sic.]  The grievance was denied.


