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COST:	$





�



SUBJECT:�
ARB SUMMARY #1329


�
�
TO:�
ALL ADVOCATES�
�
FROM:�
MICHAEL P. DUCO


�
�
AGENCY:�
Department of Public Safety, Division of State Highway Patrol�
�
UNION:�
Ohio State Troopers Association�
�
ARBITRATOR:�
Frank A. Keenan�
�
STATE ADVOCATE:�
Robert J. Young�
�
UNION ADVOCATE:�
Herschel M. Sigall


�
�
BNA CODES:�
114.7210 Emergency Conditions in General; 114.7220 - Weather Emergencies�
�



Grievances were DENIED.  





	From January 20, 1996, through January 31, 1996, and from March 1, 1997, though April 25, 1997, the Governor declared that a State of Emergency existed in several counties.  The State of Emergency was declared because of heavy snow in 1996 and heavy rain in 1997 which caused flooding in the affected counties.  Neither of these instances were declared to be “weather emergencies” by the Director of Public Safety.  Employees of OSTA Unit 1 and Unit 15 did not receive emergency service time credit  for working during these periods.  Employees who are eligible for emergency service time credit are granted one hour of leave for each hour worked during a weather emergency.  The Grievants filed class action grievances protesting the failure of the Employer to grant them emergency service time credit.�	The Patrol follows the “Weather Emergency Guidelines” Policy.  This policy provides that employees covered by a collective bargaining agreement shall be compensated according to the language of their contract.  Essential employees, those employees critical to the continuing operation of the agency, are required to report to work during weather emergencies.  Non-essential employees are excused from reporting to work during weather emergencies.  


	The Department of Administrative Services has set forth instructions regarding weather emergencies in DAS directive 97-03.  It states:  





Weather emergency is a term of art which refers to all formal declarations or proclamations which may limit a state employee’s obligation to travel to and from work for a specific period of time due to severe weather conditions.  A formal declaration or proclamation can only be made by the Governor or the Governor’s designee. . .  





The director of the Department of Public Safety is the Governor’s designee to declare a weather emergency which affects the obligation of state employees to travel to and from work.





No weather emergency was declared during the relevant time periods, although both instances resulted in a State of Emergency being declared.





	The Union argued that the Employer violated the Collective Bargaining Agreements when it failed to credit bargaining unit employees with “emergency service time” for the time they worked during the emergencies in January 1996 and March - April of 1997.  The Union argued that the emergencies were declared because of the weather so therefore, the Governor’s declaration of a State of Emergency “is as much of a ‘weather emergency’ as can exist.”  The Union felt that the Governor should not be able to limit his authority to declare a weather emergency and instead grant that power solely to the director of Public Safety.  It argued, “the employer would deny to the principal [the Governor] what it would argue must rest only with the agent [the Director of Public Safety].  This concept defeats the law of agency. . . .  [S]imply by electing to have the principal and not the agent declare the emergency the consequences of the emergency service need not be credited to the members of the bargaining unit.”  As a remedy, the Union requested that the Grievants be credited with emergency service time for the hours they worked during the emergency.


	The Employer argued that the Union was attempting to obtain a benefit through the arbitration process that it failed to obtain at the bargaining table.  The Patrol pointed to the Weather Emergency Policy which states, “Essential employees covered by a collective bargaining agreement shall receive compensation for working during the emergency period according to the language of the applicable collective bargaining agreement.”  The Patrol noted, “There is no such applicable language in the Unit 1 or Unit 15 agreements.”  The Patrol argued that if the Union wanted this benefit, the Union should have bargained for the benefit rather than trying to obtain it through the arbitration process.


	Secondly, the Patrol argued that the Union had confused two distinct concepts:  a weather emergency and a State of Emergency.  “As Directive 97-03 relates, a weather emergency is a ‘term of art’ which refers to all formal declarations or proclamations which may limit a State employee’s obligation to travel to and from work for a specific period of time due to severe weather conditions.”  A “State of Emergency,” on the other hand, is declared for the purpose of authorizing state agencies to take action to assist local governments, enabling the Governor to activate the Ohio National Guard, and enabling a county to receive economic assistance from the state and/or federal government.  The purpose of declaring a “weather emergency” as compared to the purpose of declaring a “State of Emergency” are entirely different, even though a State of Emergency may be necessary because of weather conditions.  


	Finally, the Patrol argued that if the Director of Public Safety had declared a weather emergency during the relevant time periods in 1996 and 1997, non-essential employees would not have been required to work.  These employees would have received pay even though they did not report to work.  This would have amounted to a total of 11 days in 1996, and 56 days in 1997.  The Patrol argued, “it is impossible to imagine a situation where the State of Ohio would pay non-essential employees their salary for two months to stay home.”  The Patrol also noted that most of the employees who work during conditions such as those found during the 1996 and 1997 States of Emergency are eligible to receive hazardous duty pay.


	The Arbitrator denied the grievances in their entirety.  He found that the Patrol’s arguments regarding the different purposes for declaring a “weather emergency” and a “State of Emergency” to be more persuasive than the Union’s.  He found that “a weather emergency serves far more narrower purposes [than a State of Emergency], namely, to limit an employee’s obligation to travel to and from work for a specific period of time due to severe weather conditions and, if required, to nonetheless report to work. . .  A ‘weather emergency’ is a term of art and is not simply subsumed within a State of Emergency, as the Union argues.”  


	Arbitrator Keenan also noted that the Patrol has seen fit to reward employees who are not covered by a collective bargaining agreement with emergency service time credit.  However, the Patrol has left the matter of how to reward employees covered by a collective bargaining agreement to the agreement itself.  In this particular case, the collective bargaining agreements for Unit 1 and Unit 15 are silent on the matter of compensation during declared weather emergencies.  “The failure of the parties to negotiate into their agreement any concept of emergency service time for working during a weather emergency is most significant.”  Even if a weather emergency had been declared, the Grievants would not have been entitled to emergency service time credit.  


	Because of the foregoing reasons, the grievances were denied.


