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OCB AWARD NUMBER:  #1215
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GRIEVANT NAME:
Gerald Drake



UNION:
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DEPARTMENT:
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ARBITRATOR:
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UNION ADVOCATE:
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ARBITRATION DATE:
June 26, 1997
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July 28, 1997



DECISION:
Modified



CONTRACT SECTIONS:
Article 19



HOLDING:  Arbitrator Graham found that the State used past discipline older than 24 months to justify the discipline imposed.  Therefore, the discipline imposed was not commensurable with the offense committed by the Grievant.  The removal was changed to a one-month suspension.  The Grievant was paid all straight time monies and credited with the seniority he would have earned since his removal.  His personnel file was altered to reflect this award.
COST:
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BNA CODES:
118.0100 – Discipline in general; 118.6511 – Negligence/Dereliction of duty

Grievance was MODIFIED.


The Grievant, a 19.5-year veteran of State Service, was discharged from the Maumee Bay State Park.  The Grievant was removed for making long-distance calls on State phones and for giving a bottle of wine to an underaged State employee after transporting the wine in a State cruiser without reporting the incident in the daily log.  


The Employer emphasized that the Grievant was a law enforcement officer and that he must be held to a higher standard of conduct.  As to the long-distance phone calls, the State termed his behavior as “audacious.”  The State argued that he made many long-distance calls and continued to make calls after being confronted about the matter previously.  The State claimed that by continuing to make these calls after being asked to cease, he acted in an insubordinate manner.  In regard to the bottle of wine, the State argued the Grievant was on notice that she was underaged and drove to her work site, in uniform and in the State cruiser, to give her the wine.  Finally, the State stated that the Grievant had a long list of disciplinary actions and that discharge was the appropriate penalty.


The Union argued that it was common for Park employees to make long-distance phone calls and when these calls were made, the employees were approached to pay the bill.  In this instance, the Union argued the Grievant was never given the chance to pay the bill.  The Union also claimed the Grievant made the calls to a friend to help her through a rough time and that his motives were pure.  As to the bottle of wine, the Union believed this was not serious enough to remove the Grievant.  The Union stated the Grievant and the co-worker were friends and that it was a birthday present.  The Union cited Article 19 of the Collective Bargaining Agreement (“CBA”), stating the Employer did not follow the disciplinary grid because the Grievant’s prior discipline was over 24 months old. 


As to the phone calls, the Arbitrator felt the Grievant’s behavior had an element of “subterfuge and of cover-up” because he did not admit to making the calls when he had the chance.  Similarly, the Arbitrator held the Grievant acted inappropriately by giving the underaged girl the bottle of wine, regardless of his pure intent.  The Arbitrator also stated the Employer used the Grievant’s prior record improperly because the discipline had been more than 24 months prior to this incident under Section 17.05 of the CBA.  Therefore, the Arbitrator modified the removal to a one-month suspension and the Grievant was paid all straight time monies he would have earned.  The Grievant was credited with seniority reduced by the length of the suspension.

