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HOLDING: The Arbitrator MODIFIED the Grievance.  The Grievant’s removal was found to be without just cause since he had agreed to confront his alcoholism.  Instead, the Arbitrator ordered a ninety (90) day suspension with strict conditions upon reinstatement.
COST: $ 452.49
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 The Grievance was MODIFIED.

The Grievant was an eleven (11) year Correction Officer at the Ohio Department of Rehabilitation and Correction.  He worked as a cellblock guard at Lucasville (Southern Ohio Correctional Institution). The Grievant had received five-day and a ten-day suspensions for two previous incidents of falling asleep on the job. He was terminated after an incident on May 2, 1996, where he fell asleep on duty twice within one hour.  Both times his supervisors could not wake him for almost twenty (20) minutes, and the Grievant smelled of alcohol.  He refused, however, to take a breathalyzer test or submit to urinalysis.  At his pre-disciplinary hearing, the Grievant stated that he had entered the Employee Assistance Program (EAP) to deal with his alcoholism.

The Employer noted that following progressive discipline, a third offense for sleeping on the job warranted termination. The supervisors followed all proper procedures for discipline and removal.  The Grievant’s past record of discipline concerning sleeping on the job showed that the Grievant was not fit to be a guard in a high-security institution like Lucasville.  The Employer was not required to give the Grievant another chance simply because of his participation in the EAP.

 The Union did not argue the facts of the case, but made three points concerning the consequences:

1. The Employer should have considered Grievant’s twenty-three (23) months of unblemished service.

2. The Grievant had no representation for the first forty-five (45) minutes of his pre-disciplinary hearing, and was not allowed to question the Employer’s chief witness.

3. The Employer should have considered that the Grievant entered the EAP to confront his alcohol problem.

The Union then offered a Last Chance Agreement with several conditions the Grievant must follow upon reinstatement.

The Arbitrator MODIFIED the Grievance.  He found that the essence of the Contract required the Employer to consider an employee’s willingness to enter the EAP.  Since the Employer did not even consider this in its decision to terminate, it was not for just cause.  The Arbitrator reduced the discipline to a ninety (90) day suspension with the following conditions upon reinstatement:

1. Grievant must attend Alcoholics Anonymous (AA) meetings for two (2) years.

2. During those two years, Grievant shall submit to sobriety testing at the Employer’s will, with a blood alcohol level over .04 grounds for removal.

3. If the Grievant was ever again found sleeping on duty, immediate removal was proper.

4. In any other arbitration regarding the Grievant’s removal, the only issue shall be whether the Grievant violated these conditions.

