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HOLDING: The Grievance was GRANTED.  The Arbitrator found that the Agreement could not have been intended to exclude workers represented by a different union, and that pay could be awarded to employees working in higher classifications.
COST: $ 1,181.66
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 The Grievance was GRANTED.

The Grievant was employed in the Department of Taxation as a Tax Commissioner 1, 2, and 3, represented by OCSEA/AFSCME Local 11.  Eventually, the Grievant became an Agent Supervisor, meaning she was no longer in the bargaining unit represented by the Union.  The Union alleged that an employee who grieved claiming performance of duties contained in a classification receiving higher pay should be entitled to pay as a remedy.

The Union argued that nothing in Article 19 of the Contract prohibited the Union from seeking a monetary remedy for work out of classification disputes when a different union represented the higher paid classification.  All that was necessary was work in a higher paid classification, regardless of the union.  Without monetary relief, the Union argued that the State would have no disincentive to work employees out of their classification, which would erode the Agreement.  The Union noted that people who grieved exempt classifications under Article 19 and prevailed were entitled to compensation.

The Employer argued that the only remedy an arbitrator could issue was a cease and desist order.  In the case of a worker working out of class, the Employer asserted that the proper action was to simply reclassify the employee to the higher classification.  

The Grievance was GRANTED.  The Arbitrator found that Section 19.02 clearly specified money as the remedy for a person working in a higher classification.  Though the Agreement is silent as to the remedy when the worker is working outside the Union, the Arbitrator ruled that the parties could not have intended to exclude those people.  The operative position was the job, not the labor organization that may represent those people performing the job.  

