ARBITRATION SUMMARY AND AWARD LOG

OCB AWARD NUMBER: 1090

	OCB GRIEVANCE NUMBER:


	35-04-940929-0088-01-03

	GRIEVANT NAME:
	Peterz Garner

	UNION:
	OCSEA

	DEPARTMENT:
	Youth Services

	ARBITRATOR:


	Dr. David Pincus

	MANAGEMENT ADVOCATE:
	Barry Braverman

	2ND CHAIR:
	Edith Bargar

	UNION ADVOCATE:
	Dennis Falcione

	ARBITRATION DATE:
	5/10/95

	DECISION DATE:
	11/13/95

	DECISION:
	DENIED

	CONTRACT SECTIONS:
	2.02, 24.01, 24.02, 24.09, 31.01 – 31.05, 44.01- 44.02

	
	

	
	


HOLDING: 
DENIED.  There was just cause to terminate the employee.  In order to qualify for FMLA, ADA, or any leave under the collective bargaining agreement, the employee had an obligation to notify the Employer.  Since he failed to meet the requisite notification requirements, he did not qualify for any of the leaves.  In absence of a contractual requirement for the Employer to provide leave, the Arbitrator is without the authority to go outside the provisions set forth in the collective bargaining agreement and order the Employer to grant leave to the grievant to cover his absence.  Therefore, the grievant abandoned his job.
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The grievance was DENIED.

The Grievant was a Juvenile Corrections Officer at the Department of Youth Service’s Indian River School.  The Grievant was terminated after leaving work ten minutes after arriving on July 24, 1994 and abandoning his job until late September 1994.  Previous to the incident that resulted in the Grievant’s termination, the Grievant had received two written reprimands, an oral reprimand and a one-day suspension.  

On July 24, 1994, the Grievant reported to work but then left after ten minutes without notifying any of the supervisors.  The Employer made several attempts to contact the Grievant.  A notice was sent to the Grievant’s last reported address ordering him to return to work was sent by the Employer on July 26.  On July 28, the Employer sent the Grievant and the Union President a Pre-Disciplinary meeting package, but neither the Grievant nor Union showed up for the meeting.  On August 2 the Employer authored a removal order.  The Grievant did not contact the Employer until August 12, at which time he was informed of his removal.  The person who received the Grievant’s call had to solicit the fact that the Grievant was incarcerated at the time of the call and would not be released until around September 27, 1994.  A grievance was filed on September 29, 1994.

The Employer argued that it had just cause for terminating the Grievant because of his unauthorized absence for more than three days.  The Employer stated that neither the Family Medical Leave Act (FMLA) nor the Americans with Disabilities Act (ADA) were applicable because the notice requirements of those acts were never met by the Grievant.  The Grievant never disclosed that he was suffering from a mental illness and did not even admit that he was incarcerated until asked.  The Employer further argued that the medical related documents introduced by the Union did not substantiate the claim that the Employer must have known that the Grievant was experiencing mental difficulties.  Several of the documents were authored after the date of removal and therefore could not provide notice prior to the termination.  Concluding, the Employer stated that the Grievant was removed as a consequence of his absence, not because of a disability.

The Union argued that the Grievant was mentally and emotionally disabled prior to and after his departure from work.  The Employer had prior notice of the Grievant’s condition, and the Grievant should have been accommodated under the FMLA or ADA.  The Grievant had submitted a leave request on July 14, 1994 with an attached physician’s slip and had stated that he “was off due to mental problems.”  This placed the Employer on constructive notice regarding the Grievant’s condition.  Additionally, the Union argued that the Employer’s actions indicated that it engaged in a pretext to justify removal because the time between the letter requesting the Grievant to return to work and the pre-disciplinary notice was too short to afford the Grievant a reasonable amount of time to respond.  Lastly, the Employer had placed other employees on involuntary disability separation but discriminated against the Grievant by not placing him on disability separation.

The grievance was DENIED.  The Arbitrator first held that the discharge was proper because the Grievant’s own actions caused his incarceration, which made it impossible to fulfill his obligations at work.  There were not sufficient mitigating factors or extensive years of service to lead to an over-turn of the discharge for absenteeism.  There also were not any contractual obligations for the Employer to extend the Grievant some form of leave justifying his absence.  The Arbitrator also noted that the Grievant never met the notification requirements for the FMLA or ADA.  There was no actual or constructive knowledge of the Grievant’s condition because many of the medical documents were authored after the removal date and the leave request form would not have led a reasonable person to conclude that the Grievant was suffering from an on-going mental disorder.  Finally, it was not established that the Employer discriminated against the Grievant by not providing disability separation because it was unclear whether the other individuals were similarly situated.  The grievance was DENIED.

