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HOLDING: 
The arbitrator felt that the Grievant had 30 days from when she “became or reasonably should have become aware of the occurrence giving rise to the grievance.”  The grievance was timely because the event that started the clock was the date that the first employee was restored to her position by the previous arbitration decision.  The arbitrator then rule that the Grievant should be restored to her position as an Administrative Assistant 1.
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The grievance was GRANTED.

Grievant was employed as an Administrative Assistant 1 at the Washington County garage.  On May 2, 1992, the position of Administrative Assistant 3, held by Ms. Lorubbio, at the Athens County garage was abolished.  Ms. Lorubbio bumped to Grievant’s position and Grievant was displaced.  Grievant was placed in a Project Inspector 1 position and in May 1993, made a lateral transfer to Account Clerk 1.  Ms. Lorubbio grieved the abolishment of her position and at arbitration on May 13, 1993, the arbitrator reinstated Lorubbio and ordered her to be made whole for all lost wages and benefits.  On June 4, 1993, Grievant filed a grievance asking to be made whole and returned to her previous position.  The Employer informed Grievant that her grievance was not filed within the constraints of the contract.  On May 13, 1994, the issue of the arbitrability of the grievance went to arbitration.

The Union argued that the grievance was filed in a timely manner because Grievant had nothing to grieve until the arbitrator returned Lorubbio to her job and the Employer failed to  return Grievant to her former position.

The Employer argued Grievant had 10 days from the day she received notice she was being displaced to file a grievance.  Even if the arbitrator concluded that she had 30 days, it was still not timely since Grievant received notice on May 24, 1992.  The Employer disagreed with the Union contention that the arbitration decision triggered the 30-day clock for filing a grievance.  The Employer relied on the theory of estoppel, laches, and failure to prosecute.

The arbitrator GRANTED the grievance.  The arbitrator believed under §25.02, the employee must present a grievance within 30 days of when he or she “became or reasonably should have become aware of the occurrence giving rise to the grievance.”  In this case, that was the date of the arbitrator’s decision regarding Lorubbio.  On the day that Grievant was bumped, she had nothing to grieve.  It was not unreasonable for Grievant to assume that the state acted properly when it abolished Lorubbio’s job.  The Grievant should be reinstated and awarded back pay.

