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HOLDING: Grievance was Modified. Employer ordered to cease and desist making changes to the standard work week without notice to the Union. Grievant shall have two vacation days restored to his credit. Request to have the Grievant paid for two incidents of missing consecutive days off is denied.
Facts: The grievant had historically worked five (5) days on and two (2) days off as a Motor Carrier Enforcement Inspector (MCEI_. The Employer wanted more coverage over the Memorial Day weekend, so in January it posted schedules for Memorial Day, July 4th, and Labor Day. The Grievant worked May 11th through May 15th, had May 16th off, and then worked May 17th through May 19th, followed by being off May 20th and May 21. A grievance was filed because the grievant did not received two (2) consecutive days off.
The Union argued: Arbitrability was not raised at the mediation, so it should not be able to be raised now. Schedules change and the grievant was not aware of the change until May. That it never agreed to any schedule change and would not have agreed to anything other than five (5) days followed by two (2) days off. The Union never received any notice of a change to a “non-standard work schedule”. The contract defines a standard work week and five (5) days on with two (2) consecutive days off. The past practice of two (2) consecutive days off is binding on the employer.
The Employer argued: That the grievance was not timely filed. Employer said the schedule was posted in January for Memorial Day in May, with the bid period in February with the grievant aware of the schedule. The class specification for a MCEI indicates the position works overtime, nights, and weekends. The positions description also indicates the days and hours may vary. Work schedules for five (5) day operations need not be posted, but work schedules for seven (7) day operations must be posted at least fourteen (14) days in advance of the effective date. The MCEI are non-standard schedule positions and they met the posting requirement and that not all MCEI schedules are the same and are determined by the need of the district.
The Arbitrator found: Just because the intent was announced in January does not mean it was actually going to take place in May. The first day off occurrence was actually May 16, 2015, and that was the date that gave rise to the grievance, so the filing a few days after May 16th was timely. The long standing past practice was that the MCEI worked a standard work week. Because of the past practice the Employer had created a “non-standard” work week with the schedule, but did not give the required notice to the Union. . Employer ordered to cease and desist making changes to the standard work week without notice to the Union. Grievant shall have two vacation days restored to his credit. Request to have the Grievant paid for two incidents of missing consecutive days off is denied.
