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PROCEDURAL BACKGROUND

This matter came on for an arbitration hearingdoigust 1, 2017 at 9:00 a.m. within the
offices of the Ohio Civil Service Employees Asstioia, American Federation of State, County
and Municipal Employees, Local 11, AFL-CIO at 39MmMington Road, Westerville, Ohio
43082 in the Nelson Watkins Room, room 195. Atlilearing both parties were afforded a full
and fair opportunity to present evidence and argusn@ support of their positions. The hearing
concluded at 1:15 p.m. on August 1, 2017 and tldeetiary record was closed at that time.

Post-hearing briefs were submitted by both pattdgke arbitrator by September 18, 2017
and the post-hearing briefs were exchanged bettinegparties by the arbitrator on September 19,
2017.

This matter proceeds under a collective bangg agreement between the parties in effect
from July 1, 2015 through February 28, 2018.

This matter is properly before the arbitratorreview and resolution.

JOINT ISSUE STATEMENT

Did the Employer violate the collective bargainexgyeement by closing and refusing the
Union’s request to arbitrate the grievances filadehalf of Darlene Ballard (DMR-2016-03502-
4), Deborah Queen (DMR-2016-03323-4), and Jond#tzgme (DMR-2016-03324-4)7?

If so, what should the remedy be?

JOINT STIPULATIONS OF FACT

1. OCSEA and OCB are parties to a collectivgaiaing agreement effective 2015-2018. The
CBA appears on the record as Joint Exhibit 1.



2. The three grievants, Ms. Darlene Ballard, BDlisborah Queen, and Mr. Jonathan Payne, are

represented for collective bargaining purposes 6%BPA.

3. Ms. Ballard began her employment with the &St#tOhio on November 9, 1997. She was
removed from her position as a Therapeutic ProgMforker at the Youngstown

Developmental Center on August 25, 2016.
4. On August 26, 2016, Union Steward and Chayiee-President Sean Murphy filed a
grievance (DMR-2016-03502-4) contesting Mall&d’s removal. Ms. Ballard’s removal and

grievance chain appear on the record as Haimbit 3.

5. A Step 2 Grievance hearing was held on M#aRks grievance on September 8, 2016, and
the grievance was denied by the EmployeSeptember 27, 2016.

6. On October 26, 2016, the Employer closedBédlard’s grievance.
7. Ms. Queen began her employment with the $fa@hio on July 10, 2006. She was removed
from her position as a Therapeutic Program Workéhea Gallipolis Developmental Center

on August 10, 2016.

8. On August 16, 2016, a grievance (DMR-2016-038P%as filed contesting Ms. Queen’s

removal. Ms. Queen’s removal and grievance chaoeapon the record as Joint Exhibit 4.

9. A Step 2 Grievance hearing was held on Ms.eQgegrievance on September 19, 2016 and
the grievance was denied by the EmployerepteSnber 26, 2016.

10. On October 25, 2016, the Employer closed MedR’s grievance.

11. Mr. Payne began his employment on Januar@d5.2He was removed from his position as
a Therapeutic Program Worker at the GaligpDevelopmental Center on August 11, 2016.



12.

13.

14.

15.

16.

17.

On August 16, 2016, a grievance (DMR-2016-@38pPwas filed contesting Mr. Payne’s
removal. Mr. Payne’s removal and grievance chapeapon the record as Joint Exhibit 5.

A Step 2 Grievance hearing was held on MrnBaygrievance on September 19, 2016, and
the grievance was denied by the Employer on Sepegt 2016.

On October 25, 2016, the Employer closed Myne’s grievance.

On February 2, 2017 and February 10, 2017Utiien sent requests by e-mail to Kristen
Rankin, OCB Deputy Director, that the dischargewginces filed on behalf of Ms. Ballard,
Ms. Queen, and Mr. Payne be advanced to Arbitrafitee requests appear on the record as
Joint Exhibit 6.

On February 15, 2017 the Office of CollectBargaining denied the Union’s request to
arbitrate the discharge grievances filed on betfd\ls. Ballard, Ms. Queen, and Mr. Payne.

The denial appears on the record as Joint Exhibit 7

In no case did the union press the appeabhuth the electronic grievance system screen

after a Step 2 response was issued.

JOINT EXHIBITS

1. Article 25 of the Collective Bargaining Agreeméetween the State of Ohio and

OCSEA/AFSCME Local 11, effective July 1, 2aGhfough February 28, 2018.

2. Doogan Grievance Snapshot (OCS-2017-00675-0).

3. Ballard Grievance Snapshot filed by Sean Murf@yR-2016-03502-4).

4. Queen Grievance Snapshot (DMR-2016-03323-4).
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Payne Grievance Snapshot (DMR-2016-03324-4).

6. Arbitration Requests dated February 2, 201 7Faiuary 10, 2017 for Darlene Ballard (DMR-
2016-03502-4), Deborah Queen (DMR-2016-03323-4), donathan Payne (DMR-2016-
03324-4).

7. E-mail from Kristen Rankin dated February 2817 denying the Union’s request to process
the grievances to arbitration for Darlene Balla@MR-2016-03502-4), Deborah Queen
(DMR-2016-03323-4), and Jonathan Payne (DMR-201%2031).

8. List of discharge grievances appealed to ADRes2015.

9. List of discharge grievances waived of medrati

10. List of discharge grievances closed by the@ldvance System.

11. Union Appeal prep sheet.

STATEMENT OF THE CASE

The parties to this arbitration proceeding, theoQRivil Service Employees Association,
American Federation of State, County and Municirabloyees, Local 11, AFL-CIO, hereinafter
the Union, and the State of Ohio, Department of Adstrative Services, Office of Collective
Bargaining, hereinafter the Employer, are partees tollective bargaining agreement in effect
from July 1, 2015 through February 28, 2018. Witthirs Agreement is Article 25, Grievance
Procedure.

The class action grievance that has given rigieisgproceeding addresses three grievances

that arose from discharges of bargaining unit memiDariene Ballard, Deborah Queen, and



Jonathan Payne. Ms. Ballard was removed effectivguat 25, 2016; Ms. Queen was removed
effective August 10, 2016; Mr. Payne was removdedcti’e August 11, 2016. In each case the
Union filed a discharge grievance with the Empldygusing the OH electronic grievance system
within the time period allotted for the filing ofish a grievance.

The grievances of the three discharged employees filed at Step 2 and each grievance
was denied through a Step 2 response from the Bmaplds. Ballard’s grievance’s Step 2 denial
was issued by the Employer on September 27, 2086QMeen’s grievance’s Step 2 denial was
issued by the Employer on September 26, 2016; Byn€s grievance’s Step 2 denial was issued
by the Employer on September 26, 2016.

The class action grievance herein does not congidamerits of the removals grieved by
Ms. Ballard, Ms. Queen, and Mr. Payne. Whether gai@vant can be proven to have engaged in
misconduct that substantiates just cause for disaiy action is not an issue in this proceeding.
The class action grievance addressed by this pdoogeonsiders how the three grievances were
treated under the parties’ contractual grievanoeguure, whether the grievants and the Union
received those rights guaranteed to them by theesgplanguage of the parties’ 2015-2018
collective bargaining agreement, in particular ialeetthe language of Article 25 was applied
appropriately to each of the three discharge gniees.

The outcome of this arbitration proceeding wilk determine whether the discharges of
the grievants were for just cause or not. The aukof this arbitration proceeding will declare
whether the grievants received all of their corttratrights under Article 25 of the parties’
collective bargaining agreement. If the grievaetsived all to which they were entitled under the
parties’ grievance procedure, this matter will dode with a dismissal of the class action

grievance and the absence of an order from thératdyi that an arbitral review of the removals



be allowed. If the grievants did not receive alltbéir rights under the parties’ contractual
grievance procedure in reference to the processmdgreview of their discharge grievances, the
class action grievance will be sustained and wgluit in an order from the arbitrator to restore
those rights to which the grievants were entitletdhad been withheld from them.

Both parties have carried out their respectivagalibns in moving this class action
grievance forward through the parties’ grievanagpdure. The class action grievance addressed

by this proceeding is properly before the arbitrébo review and resolution.

SUMMARY OF TESTIMONY

Kate Nicholson

Kate Nicholson has been employed by the Statehad’©Office of Collective Bargaining
for twelve years. Ms. Nicholson serves as LaboafR®ls Administrator over Alternate Dispute
Resolution (ADR) and Training. Ms. Nicholson hasrsthe last eight years handling contractual
grievance processes in which the State of Ohiaogizates.

Ms. Nicholson described the OH electronic griewasgstem as an electronic grievance
processing and record-keeping system used by #ilediive unions with which the State of Ohio
has a collective bargaining agreement relationship.

Ms. Nicholson was referred to Joint Exhibit 1, il 25 of the collective bargaining
agreement in effect between the State of Ohio aB8EA, AFSCME, Local 11, AFL-CIO from
July 1, 2015 through February 28, 2018.

Ms. Nicholson was referred to the language withiticle 25, section 25.02, Grievance
Steps. A subsection of Article 25, section 25.02itled “Discharge Grievances” and Ms.

Nicholson explained that this language is uniquth&collective bargaining agreement between



the State of Ohio and OCSEA, AFSCME, Local 11, AFIO. Ms. Nicholson confirmed that no
other union with which the State of Ohio has a @mwitial relationship has within its collective
bargaining agreement with the State of Ohio thguage presented in Article 25, section 25.02,
“Discharge Grievances” presented in the contradtvéen the State of Ohio and OCSEA,
AFSCME, Local 11, AFL-CIO.

Ms. Nicholson explained that the OH electronicegaince system provides reports of
grievances filed under Article 25 and is capablg@efherating a chronological history for each
grievance as to how the grievance has proceededighrthe parties’ contractual grievance
procedure.

Ms. Nicholson identified Joint Exhibit 2 as a gaece summary, referred to as a
“snapshot,” of the class action grievance at issuéis case filed by Jessica Doogan, grievance
number OCS-2017-00675-0. This grievance historpsimat presents the date the grievance arose,
February 15, 2017, and the date the grievance wasitted to the Employer, February 21, 2017.
The grievance’s status is listed as open, and tkere date provided for last appeal date or closed
date. This grievance snapshot describes the gievas a class action grievance that includes
grievants Deborah Queen, Jonathan Payne, and Edktard.

Ms. Nicholson identified Joint Exhibits 3, 4, afdas the grievance snapshots of,
respectively, Darlene Ballard, Deborah Queen, amdthan Payne.

The grievance snapshot that addresses the grievéed on behalf of Darlene Ballard,
Joint Exhibit 3, shows the date the grievance arAsgust 25, 2016; the date the grievance was
submitted, August 26, 2016; the grievance’s stigtlisted as closed at Step 2 and presents a closed
date of October 26, 2016, with the closure reaseagmted as “Timed Out.”

The grievance snapshot that addresses the grieéed on behalf of Deborah Queen,



Joint Exhibit 4, shows the date the grievance ardsgust 10, 2016; the date the grievance was
submitted, August 16, 2016; the grievance’s statlisted as closed at Step 2, presenting a closed
date of October 25, 2016, with the closure reaseagmted as “Timed Out.”

The grievance snapshot that addresses the grievéed on behalf of Jonathan Payne,
Joint Exhibit 5, shows the date the grievance ardsgust 10, 2016; the date the grievance was
submitted, August 16, 2016; the grievance’s stigtlisted as closed at Step 2 and presents a closed
date of October 25, 2016, with the closure reaseagmted as “Timed Out.”

Ms. Nicholson explained that there is within thid @ectronic grievance system a digital
appeal button that may be electronically activatechove an unresolved grievance that has been
denied by the Employer at Step 2 to the next le¥/grievance procedure review. Ms. Nicholson
explained that to move the grievance to the nexd lef review the appeal button must be digitally
engaged within thirty days of the beginning of apeal period. Ms. Nicholson noted that in none
of the cases of grievants Ballard, Queen, and Pdighanyone press the appeal button within the
time period provided for such an action.

Ms. Nicholson recalled that she had receivedepteine call from the Union requesting
that the three grievances be re-opened. This regadseen refused.

Ms. Nicholson was referred to Union Exhibit 1, esmail dated October 27, 2016 from
Patty Rich of OCSEA, AFSCME, Local 11 directed ts.NMlicholson at the Office of Collective

Bargaining. This e-mail reads as follows:

Kate —

| need to request to have these 2 cases re-opdagglis the issue, my steward has
been trying to appeal them for 2 week and kepirgetin error message. It wasn't
until my rep talked to him they determined he wsisg the old URL, which is still
not working correctly and not allowing people ttefor appeal grievances. Even
though it would be helpful if he would have calkesisoon as he started to get the
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error message, he thought the system was beingedaR, this is still a system
issue. Can you please let me know if you guys ne#bpen? Thanks

DMR-2016-00324-4 8/16/2016 8/16/201840088042 Jonathan Payne
DMR-2016-03323-4 8/16/2016 8/16/201840012115 Deborah Queen

Ms. Nicholson was referred to Joint Exhibit 6, teeparate e-mails from the Union’s
General Counsel, Brian Eastman, dated Februar@®?] and February 10, 2017. The earlier e-
mail was directed to Deputy Director Kristen Rang&irthe Office of Collective Bargaining and
was not directed to Ms. Nicholson. The latter etrfram Mr. Eastman was directed to Deputy
Director Rankin and was copied to Ms. Nicholson.

The February 2, 2017 e-mail from Mr. Eastman to Risnkin reads as follows:

We hereby request that the following three grieeanoe advanced to arbitration
pursuant to Section 25.02 of the agreement whidviges in part that with
Discharge Grievances “The Union will propose asgtitm of the grievance within
sixty (60) days of the date of mediation, but naethan one hundred eighty (180)
days from the filing of the grievance.” Our prevsoequests for extensions and/or
waivers to move these grievances to mediation lh&esn denied. However, the
language of section 25.02 providing that “The p&®HAL L conduct a mediation
within sixty (60) days of the due date of the Skepesponse” (Emphasis added)
mandates that all Discharge Grievances proceedethation unless either party
waives mediation under the language of section25[@e relevant language of
Section 25.02 on waiver of mediation provides tHdbthing in this Section
precludes either party from waiving mediation andcpeding directly to
Arbitration.” While it would be our preference taye an extensions (sic) to
proceed to mediation on behalf of Ms. Queen andBédlard as a result of their
unfair labor practice charges, we consider youviptes denials to advance all of
the grievances below to mediation as a waiver dliat®n under section 25.02.
Therefore, we are making this request to preserveright to advance these
grievances to Arbitration within one hundred eighifyys (180) of their filing date
as required by Section 25.02.

Grievance Numbers Filed Grievant

DMR-2016-03323-4 8/16/2016 Deborah Queen
DMR-2016-03324-4 8/16/2016 Jonathan Payne

DMR-2016- 03502-4 8/26/2016 Sean Murphy (Darlene Ballard)
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Please do not hesitate to contact me if you hayeqgaestions, or if you need
additional information.

Sincerely,

Brian J. Eastman
General Counsel

The February 10, 2017 e-mail from General CouRsstman to Deputy Director Rankin,

found within Joint Exhibit 6, reads as follows:

Kristen,

I am forwarding this previous e-mail to you agaiecause of the time sensitive
nature of our requests. | have also copied mentfeysur staff to ensure receipt
of the e-mail by the Office of Collective Bargaigiprior to the 180 day filing
deadline referenced in Section 25.02. | have alsd & request to withdraw unfair
labor practice charge 2017-ULP-01-0013 relateti¢agrievance filed on behalf of
Darlene Ballard with the hope that we might be ablesolve the issues underlying
the charge and the processing of the grievandesl liselow after a closer review
of the clear language and intent of Section 2550Bade. The language of Section
25.02 pertaining to Discharge Grievances was nagatiduring the 2000-2003
negotiations and provides in part “If the grievargeot resolved at Step Three (3),
the parties SHALL conduct a mediation within six60) days of the due date of
the Step Three (3) response” (Emphasis Added)h&gyrthe directions provided in
the state’s annotated contract in 2000-2003 pravitiat “Discharge grievances
shall be AUTOMATICALLY mediated within 120 days tfe date the grievance
was filed. Either party may waive mediation” (EmpisaAdded).

At the time this language was negotiated, the Statéerest was to expedite the
processing of removal grievances to minimize paaébeack-pay liability and the
Union’s interest was protection from Duty of FaiefResentation Unfair Labor
Practice Charges. The negotiated language achtbeddtent of both parties, and
the language for automatic processing of dischgrggzances through mediation
was a trade that the State made to achieve fasteegsing of removal grievances.
I have confirmed this intent with the individualdhevcrafted the language from
both sides of the table. Aside from the eliminatainemporary language in the
2003-2006 negotiation, the language remained umggthantil Section 25.02 was
revised in the 2015-2018 negotiations to adapt e électronic grievance
processing system. Revisions in the 2015-2018 reggwts also provide that “If
the grievance is not resolved at Step Two or noddament response is received
within fifty (50) days from submission or the datiehe agreed upon extension, the
grievance shall be automatically eligible for agpeBlowever, the underlying

12



purpose of Section 25.02 was not discussed norgetann the 2015-2018
negotiations and the revised language still praviteat “The partieSHALL
conduct a mediation within sixty (60) days of theBSTwo response. Nothing in
this section precludes either party from waivingdragon and proceeding directly
to arbitration” (emphasis added). For these regsomstinued processing of the
grievances is proper under the clear languageecgineement.

After you have an opportunity to review the histofythe language, | am hopeful
that we will be able to proceed with the processihthese grievances and resolve
the unfair labor practices filed by both Ms. Balland Ms. Queen as well. Finally,
it is also my understanding that there is a fouitcharge grievance filed by
Monica Austen #JFS-2016-04152-9 that closed outvels However, we are
reviewing the merits of the case this month at imiernal arbitration review
committee to make a determination as to whethewillanake a formal request
for arbitration under section 25.02.

I look forward to discussing these matters with faher. Please do not hesitate

to contact me if you have any questions, or if yeed additional information.

Sincerely,

Brian J. Eastman

General Counsel

Ms. Nicholson identified Joint Exhibit 7 as thebRgary 15, 2017 e-mail from Deputy
Director Rankin in response to Mr. Eastman’s e-mdileputy Director Rankin responded as

follows:

Brian —

The language in 25.02 pertaining to discharge griees only requires mediation
and arbitration if the grievance is properly appdab mediation. A response or no
response at 50 days only makes the grievance Bidigfor appeal. The proper

steps must be followed in order to appeal to mamiatThis language exists

because the system does not advance a grievamezitation without some action.

It is also reiterated in 25.06 that grievancesapgealed will close if no action is

taken within 30 days of eligibility for appeal. Gnappealed, the specific timelines
for mediation/arbitration of discharge grievancesuid apply.

Since the grievances were properly closed undesdhtact language, they cannot
be re-opened or scheduled for arbitration.

13



If you have any questions, please feel free toaminmhe.

Sincerely,

Kristen

Ms. Nicholson confirmed that Article 25, sectidn@3 of the parties’ collective bargaining
agreement includes the following language: “Queastiof arbitrability shall be decided by the
arbitrator.” Ms. Nicholson confirmed that the StafeOhio had refused to present to an arbitrator
the issue of the arbitrability of the grievancdsdiby Ms. Ballard, Ms. Queen, and Mr. Payne.

Ms. Nicholson was referred to Joint Exhibit 9, p&ghat sets out the discharge grievances
filed by OCSEA, AFSCME, Local 11 that had been etbrough being determined “Timed Out.”
Five grievances are listed dated August 16, 201@uat 16, 2016; August 26, 2016; September
4, 2016, and October 7, 2016.

Ms. Nicholson recalled that the OH electronic gaiece system had begun to be planned
in 2013 and by the end of 2014 everyone was ondbdas. Nicholson was asked whether the
transition to the OH electronic grievance systerd gane smoothly. Ms. Nicholson noted that
under the OH electronic grievance system a meetitiga supervisor at Step 1 had been deleted
and the grievance process that resulted had osstes than had previously been the case. Under
the new system what had in prior contracts beesrned to as Step 3 in the grievance procedure
was changed to ADR in the parties’ current Agreerreamd what had been referred to as Step 5 in
prior contracts was called Arbitration in the pasticurrent Agreement.

Ms. Nicholson recalled that the transition pensed to initiate the implementation of the
OH electronic grievance system lasted six months.

Ms. Nicholson was referred to Joint Exhibit 1, llweguage of Article 25, in particular the

language in Article 25, section 25.02 under “DiggeaGrievances.” Ms. Nicholson confirmed
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that there is in this language nothing that inctutlee words “must appeal” and there is no
reference to ADR in this provision. Ms. Nicholsoonirmed that there is in this language a
reference to mediation.

Ms. Nicholson testified that if no appeal is filegthin thirty days of the date upon which
a grievant becomes eligible to file an appeal thevgnce is closed. Ms. Nicholson testified that
the “Discharge Grievances” language in Article 8B¢ction 25.02 was intended to expedite
procedures associated with processing dischargeagtes.

Ms. Nicholson noted that Ms. Ballard had had heevgnce denied at Step 2 by the
Employer on September 27, 2016 and this grievare® closed out as “Timed Out” effective
October 26, 2016.

Ms. Nicholson estimated that OCSEA, AFSCME, Lodal generates about 4,000
grievances per year of which about 400 addressmgfogee’s discharge.

Ms. Nicholson identified Joint Exhibit 8 as ailig} of discharge grievances appealed to
ADR since 2015. Ms. Nicholson noted that these iteaitrons occurred under the OH electronic
grievance system that has been in operation sidté. 2

Under questioning by the State’s representative, Nicholson was referred to Union
Exhibit 3, that portion of the Joint Annotated Qast between the State of Ohio and OCSEA,
AFSCME, Local 11 in effect from 2000 through 2003ttaddressed Article 25. At page three of
this exhibit near the bottom of the page are “bndions” that explain changes to the Contract’s
language in Article 25 that read as follows:

Discharge grievances shall be automatically atediwithin 120 days of the date
the grievance was filed. Either party may waive iatah.

The Union must make a Request for Arbitratiothisi 60 days after mediation,
but no later than 180 days after the filing of gnevance. Grievances not appealed

15



to arbitration within this time frame shall be ti®@d as withdrawn.

Ms. Nicholson was referred to Joint Exhibit 1, i&lg 25 within the parties’ current
collective bargaining agreement, in particular @gi25, section 25.06, Time Limits. The first
paragraph of section 25.06 reads as follows:

Grievances may be settled or withdrawn gitsa@p of the grievance procedure.
Grievances not appealed within the designated timés will be treated as
withdrawn grievances. Grievances not appealed mittiity (30) days of eligibility
for appeal will close if no action is taken.

Ms. Nicholson identified Employer’s Exhibit 1 asdeagram of the parties’ grievance
procedure described in Article 25, section 25.02he parties’ current collective bargaining
agreement. Within this diagram it is stated th#tef grievance is unresolved at Step 2 the OCSEA
Chapter representative or designee “must appeajribeance to alternative dispute resolution
(ADR) within fifteen (15) days of the Step 2 resperdue date.” There is also language on this
diagram that states that regardless of whethes@orse is submitted by the agency, the grievance
will close if no action is taken by the Union withthirty days of attaining the eligibility to filen
appeal.

Ms. Nicholson referred to Joint Stipulation of FA€ that states that the Union did not
press the appeal button on the electronic grievagsem’s screen after a Step 2 response had
been issued.

Ms. Nicholson testified that when no timely appsahade the grievance is treated as if it
had been withdrawn. Ms. Nicholson confirmed thaeegions of time may occur but only by
mutual agreement of the parties. Ms. Nicholsoriftedtthat there had been no extension of time

agreed by the parties in the grievances at issge Nitholson testified that the Union’s inaction
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resulted in the grievances being treated as haéx@eg withdrawn.

Ms. Nicholson testified that the OH electronicegance system did not carve out a separate
grievance path to be exclusively applied to OCSERSCME, Local 11 discharge grievances.
Ms. Nicholson pointed out that the OH electroniegance system does not move grievances

forward in the grievance procedure in the absehtieeoengagement of the appeal button.

Michael Duco

Michael Duco is a Labor Relations Manager empldygthe City of Columbus, Ohio and
has served in this capacity since February, 2016.0Mco has thirty years of experience as an
employee of the State of Ohio’s Office of ColleetiBargaining and served as Deputy Director
therein for eight years. Mr. Duco’s experience udgs negotiating collective bargaining
agreements and overseeing grievance and mediaboequres.

Mr. Duco explained that the preparation of anmeatatollective bargaining agreements
began in 1989 and were used to identify and expthimnges to the language in the parties’
collective bargaining agreement to be found inghgies’ successor Agreement.

Mr. Duco was referred to Union Exhibit 3, the aratetl 2000-2003 collective bargaining
agreement between the State of Ohio and OCSEA, MECocal 11. On page three Mr. Duco
noted that language as to discharge grievancesideasified as new language that had been
negotiated and agreed by the parties. Mr. Ducdlescthat Herman Webber had negotiated on
behalf of the Union. Mr. Duco testified that thennkenguage that related to discharge grievances
was intended to quicken the resolution of grievantmit liability, and reduce back pay awards.
Mr. Duco described mediation as automatic underldnguage.

Mr. Duco identified Union Exhibit 4 as an annothtntract for 2003-2006; identified

Union Exhibit 5 as an annotated contract for 20002 identified Union Exhibit 6 as an annotated
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contract for 2009-2012, and identified Union Exhibias an annotated contract for 2012-2015.
Mr. Duco noted that while language had changed tr@®2003-2006 contract through the removal

of language found in a prior contract, the langualgeut automatic mediation within 120 days of

the date of the filing of the grievance remainatj ao change to this language occurred in the
2006-2009 contract, the 2009-2012 contract, o201#2-2015 contract.

Mr. Duco identified Union Exhibit 9 as a Letter Afjireement between the State of Ohio,
Department of Administrative Services, Office ofli€ctive Bargaining and OCSEA, AFSCME,
Local 11 that is titled “Letter of Agreement OHgramce Electronic Filing System.” This
agreement was signed by Mr. Duco as Deputy Dirdotahe Office of Collective Bargaining on
April 9, 2014 and was signed by OCSEA, AFSCME, lldch representatives Patty Rich and
Sandra Bell on April 9, 2014. The language of thetter of Agreement provides that this
agreement modifies provisions of Article 25 of ffeeties’ collective bargaining agreement. This
agreement remained in effect for the duration ef2012-2015 collective bargaining agreement
and the parties agreed that they may negotiat¢iawiai changes to this Letter of Agreement prior
to incorporating it into the next collective bangaig agreement, at the expiration of the parties’
current contract.

At page 2 of Union Exhibit 9, the Letter of Agreemt that addresses the OH Electronic
Grievance Filing System, there is the followingdaage:

Upon receipt of the response, the OCSEA chapteeseptative must appeal the

grievance to the next step within fifteen (15) daf/sesponse.

Regardless of how the Appeal button is activates, (due to grievance denial or

no Employer response), the Appeal button will deaté and the grievance will

close if no action is taken by the union withindys of activation.

Page three of the OHgrievance Electronic Filingt&n Agreement, Union Exhibit 9,
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provides: “... Removals shall be arbitrated with®0 days of the mediation or date waived for
mediation.”
Mr. Duco testified that the State of Ohio had vea@inbne system for all five unions to use

and Union Exhibit 9, the Letter of Agreement, hae considered a transitional document.

Kristen Rankin

Kristen Rankin served in the Office of CollectiBargaining for over fourteen years and
participated in the negotiation of the current 2Q08.8 collective bargaining agreement between
the State of Ohio and OCSEA, AFSCME, Local 11.

Ms. Rankin testified that under the parties’ préseollective bargaining agreement an
appeal is required to be affirmatively indicatedntove a grievance forward in the grievance
process. Ms. Rankin noted that this position wasessed in Deputy Director Rankin’s February
15, 2017 e-mail in response to the Union’s requestsmunicated by General Counsel Eastman
that the grievances at issue be reopened.

Under questioning by the Union representative Riankin confirmed that the Ballard
grievance had been denied effective September @ and the grievance was closed out on
October 26, 2016.

Ms. Rankin confirmed that Article 25, section Z§ID) directs that in delineating a time
period the first day is excluded and the last dapcluded.

Ms. Rankin confirmed that in Union Exhibit 9, tHeetter of Agreement for the
OHgrievance Electronic Filing System, there is anguage that expressly refers to discharge

grievances.
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POSITIONS OF THE PARTIES

Position of the Ohio Civil Service Employees Asstion, American Federation of State, County
and Municipal Employees, Local 11, AFL&CUJnion

The Union notes that in August, 2016 the Ohio &#pent of Developmental Disabilities
removed three bargaining unit members and in eash a grievance was timely filed. Each of
these grievances, for Deborah Queen, Darlene Bakard Jonathan Payne, was claimed by the
Employer to have been untimely processed by thet)rmand the Union’s demands that the
grievances of Ms. Queen, Ms. Ballard, and Mr. Pdysmenoved to arbitration were refused by the
Employer, even though the parties’ collective bargg agreement provides in express language
that questions of arbitrability are to be deterrdibg an arbitrator.

The Union filed a class action grievance, thevgnee addressed herein, complaining of
the State of Ohio’s refusal to arbitrate the thieseharge grievances, alleging that the refusal to
arbitrate in each case presented a violation ofahguage of the parties’ collective bargaining
agreement.

The Union refers to the Joint Issue Statementeagby the parties that asks whether the
Employer violated the parties’ collective bargamagreement by closing and refusing to open the
discharge grievances filed on behalf of Ms. Ball&id. Queen, and Mr. Payne.

The Union asserts that this case is not procegulafective and is properly before the
arbitrator for a decision on the merits of the slastion grievance.

The Union believes the facts underlying this adbibn proceeding to be largely
undisputed. The Union notes that the class actimvance filed in this case charges the State of
Ohio with violating Article 25, section 25.02 ofetlparties’ collective bargaining agreement by

refusing to arbitrate the three discharge grievance
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Ms. Ballard, who worked as a Therapeutic Prograonkét at Youngstown Developmental
Center, was removed effective August 25, 2016 lfegad abuse of a resident and Union Steward
Sean Murphy filed a grievance on behalf of Ms. &allas to her removal the next day, August
26, 2016.

The grievance filed on behalf of Ms. Ballard wied at Step 2 and the matter was heard
on September 8, 2016. The Union points out thaalse the Union anticipated a denial of the
grievance by the Employer at Step 2, the Unionreadested at Step 2 that: “The Union would
ask this Grievance be moved to Step 3.” See JainibiE 3, the snapshot of the Ballard grievance,
a grievance filed on Ms. Ballard’s behalf by Unisteward Sean Murphy. The Ballard grievance
was denied by the Employer at Step 2 on Septenh&@(.6 and the grievance was closed by the
State of Ohio in the OH electronic grievance systen®©ctober 26, 2016.

The Union refers to the language in Article 2%tiem 25.01 (E) that provides: “Grievances
shall be filed using the electronic grievance systel'he Union notes that within this electronic
grievance system buttons are provided which maglibked to activate specific functions. One
such button that appears on the screen after temfegpStep 2 answer may be activated to appeal
a grievance to the next Step, either mediatioif anediation is waived, arbitration.

The Union confirms that the parties have stipuldkat the Union did not push the appeal
button after receiving the Employer’s Step 2 answerenty-nine (29) days later the Employer
closed the Ballard grievance.

Grievant Deborah Queen worked as a Therapeutigrém Worker at Gallipolis
Developmental Center and was removed on AugusR@D6 under an allegation of failing to
report her co-worker’s mistreatment of a resid@hie Union timely filed a grievance as to Ms.

Queen’s removal by using the OH electronic grieeasystem, filing the grievance on August 16,
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2016. The grievance involving Ms. Queen was hea8lep 2 on September 19, 2016 and a denial
of the grievance was issued by the Employer oneBeiper 26, 2016. The Union concedes it did

not push the appeal button on the Queen grievamckon October 25, 2016 the Employer closed
the grievance, twenty-nine (29) days after the 3tapswer.

The third grievant, Jonathan Payne, worked asaapeutic Program Worker with Ms.
Queen at the Gallipolis Developmental Center. Mwyrfe¢ was removed on August 11, 2016 under
an allegation of abuse of a resident and the Ufilieth a timely grievance as to the removal of Mr.
Payne on August 16, 2016 using the OH electron@vgnce system. The grievance involving Mr.
Payne was heard at Step 2 on September 19, 20lih@mayne grievance was denied at Step 2
on September 26, 2016 by the Employer and closedatober 25, 2016, twenty-nine (29) days
after the Step 2 answer. The Union confirms thalidt not push the appeal button in the OH
electronic grievance system in the case of the ®gyievance.

The Union points out that nothing in the languamArticle 25, section 25.02 requires that
there be an appeal to move the grievance to mediatis there was no mediation in any of the
three grievances, the Union had 180 days from iliveg fof each grievance to advance the
grievance to arbitration. The controlling languagegues the Union, appears under the heading
“Discharge Grievances” on page 98 of the partiegite@ment and provides: “Nothing in this
Section precludes either party from waiving mediatnd proceeding directly to arbitration. The
Union will propose arbitration of the grievance hiit sixty (60) days of the date of mediation, but
no more than one hundred eighty (180) days frontiling of the grievance.”

The Union refers to the February 2, 2017 e-mainftunion General Counsel Eastman to
Deputy Director Rankin and describes this e-madmsppeal of each of the three grievances at

issue. This e-mail occurred 171 days from the ttatethe Queen and Payne grievances had been
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filed and 161 days from the date the Ballard gmeeshad been filed.

When Mr. Eastman received no response to his Bepf) 2017 e-mail he e-mailed Ms.
Rankin again on February 10, 2017 advising Ms. Retfhilat the Union was advancing the Ballard,
Queen, and Payne grievances to arbitration. Fep@tar2017, notes the Union, was respectively,
169, 179, and 179 days from the filing of the Bal]ZQueen, and Payne grievances.

The February 15, 2017 response from Deputy Dirdeémkin directed to General Counsel
Eastman, Joint Exhibit 7, stated that Article 2&¢ton 25.02 “only requires mediation and
arbitration if the grievance is properly appealednediation.” Deputy Director Rankin stated in
her February 15, 2017 e-mail to General Counsedintzasthat if the appeal button is not pressed
within thirty days of an eligibility to appeal, thgrievance is closed, treated as if it had been
withdrawn. Deputy Director Rankin asserted in helolaary 15, 2017 e-mail that: “Once appealed,
the specific timelines for mediation/arbitrationdi$charge grievances would apply.”

The Union contends that Deputy Director Rankirosipon as expressed in her February
15, 2017 e-mail to General Counsel Eastman is kaatal he Union points to the express language
of Article 25, section 25.02 which includes:

... The parties shall conduct a mediation withixtys{60) days of the due date of

the Step Two response. Nothing in this Sectionlpdes either party from waiving

mediation and proceeding directly to arbitrationeTJnion will propose arbitration

of the grievance within sixty (60) days of the datehe mediation, but no more

than (180) days from the filing of the grievance...

The Union points out that there is no indicatiothe above-cited language that an appeal
is a condition precedent to moving an unresolvedhdirge grievance at Step 2 to mediation. The
language set out above, found in Article 25, sec#6.02, “Discharge Grievances” clearly states

that mediation is to follow an unresolved dischaggevance at Step 2, and such an unresolved
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grievance may be by-passed and moved directlytitration.

The Union argues that the language cited aboveigee no indication that if the appeal
button is not pressed the grievance will be clogde Union notes there is no reference to an
appeal button anywhere in the parties’ collectiaeghining agreement and the only language
placing an obligation upon the Union to utilize tB&l electronic grievance system appears in
Article 25, section 25.01 (E) which provides: “Gséaces shall be filed using the electronic
grievance system.” The Union points out that beyditidg a grievance using the electronic
grievance system there is nothing in this langubgerequires the Union to use the OH electronic
grievance system for any other aspect of the gnewxarocedure or prohibits the Union from
advancing a grievance to arbitration via noticeebpail. The Union notes that the parties aspired
to use the system to handle grievances to thesfutbetent possible but the collective bargaining
agreement, in express terms, only requires thatthen use the system to file a grievance.

The Union points out that in contrast to whateguired of the Union under the OH
electronic grievance system, the OH electronicvgmee system requires the Employer to enter
Step 2 meeting dates and extensions into the systentmployer must “enter the results of the
ADR meeting into the electronic grievance systeamd when time limits are extended by mutual
agreement of the parties the Employer’s Labor RelatOfficer is to enter the extension into the
system.

Because the State of Ohio was not willing to aalbét the merits or the arbitrability of the
three discharge grievances from Ms. Ballard, Msé&piand Mr. Payne, a class action grievance
was filed on their behalf on February 21, 2017haitgh the State of Ohio’s refusal to have an
arbitrator determine the arbitrability of the thrgeevances is a clear violation of Article 25,

section 25.03 of the parties’ Agreement, the Urionly requesting the arbitrator in the case

24



herein to interpret the procedural arguments urdgcle 25, section 25.02 as they pertain to
discharge grievances.

The Union puts forward a two-fold argument. Fitkg Union argues that the language of
Article 25, section 25.02 unambiguously states thatUnion has 180 days from the date the
grievances were filed to advance the grievancearlitration. Contrary to the Employer’s
assertions, the Union argues there are no othetrambmal prerequisites to arbitration of a
discharge grievance. There is no language, for pkgnn Article 25, section 25.02 that requires
the Union to activate an appeal button in the eb@@t grievance system. Since the meaning of
the language of Article 25 can be ascertained fitsrtext, there is no need to resort to extrinsic
evidence to interpret this language in the parthegeement.

Second, even if the language of Article 25, secl6.02 of the parties’ Agreement were
determined to be ambiguous, the parties negotiateentirely separate procedure for discharge
grievances that did not require an appeal to miediaiThe section on discharge grievances
remained unchanged under the terms of the LetteAgrEement between the parties that
implemented the OH electronic grievance system,taedJnion argues that the language that
addresses discharge grievances was not significaiménged in the 2015-2018 collective
bargaining agreement under which the OH electrgnievance system was implemented. The
Union reiterates that there is no language in eithe Letter of Agreement or the language in
Article 25, section 25.02 of the 2015-2018 colbeetbargaining agreement requiring an appeal of
discharge grievances to ADR. The Union notes tHaRAs not even mentioned in Article 25,
section 25.02 under “Discharge Grievances.”

The Union contends that it complied with the esgrianguage of the parties’ Agreement

that permits 180 days to advance a discharge groevi arbitration.
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The Union argues that there is no language ipénies’ collective bargaining agreement
supporting many of the Employer’s arguments in ghicgceeding whereas the Union’s position is
rooted in express language in the parties’ colledbiargaining agreement.

The Union argues that the Employer’s interpretatad the Agreement violates two
fundamental principles of contract language intetiggion. The Union points out that any reading
of the collective bargaining agreement that wouldlify or render any part of the Agreement
meaningless is to be avoided. The Union also pauatsthat specific terms are to control over
general language. The Union argues that for thel&mpto prevail in this proceeding the express
language in the parties’ Agreement about having d8@ to direct an unresolved grievance to
arbitration must be contravened, as well as the nvaaims of textual construction referenced
above.

The Union points out that while Article 25 covailstypes of grievances under a variety
of circumstances, a subset of grievances, dischgnigeances, is the subject of the language of
Article 25, section 25.02, a provision unique te MCSEA, AFSCME, Local 11 bargaining unit
and only applicable to discharge grievances emagétom that bargaining unit.

The Union notes that the language of Article Zsgtisn 25.02 that applies to discharge

grievances calls for the following:

1. Discharge grievances are filed at Step 2.

2. Management must conduct a Step 2 meeting apome to the union no more
than 50 days after the grievance was filed.

3. The grievance is “automatically eligible for app’ if:
(a) the grievance is not resolved, or

(b) management fails to respond within 50 dayfliof.
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4. Mediationshall occur within 60 days of the Step 2 response dte (da. 110
days from filing), provided that either paryay waive mediation and proceed
directly to arbitration (emphasis added).

5. If the union elects to arbitrate it must sofyahanagement:

(a) within 60 days of the mediation, o

(b) within 180 days of filing if mediation was wad.

The Union argues that the above language cordx@sany contrary language in Article 25.

The Union understands the Employer’s positionhis tase to rest on three arguments.
First, the Union had no right to advance the gmees to arbitration because the Union did not
appeal the grievances to mediation in the OH alaatrgrievance system; second, under Article
25, section 25.06 all grievances not appealed withirty days of eligibility for an appeal will
close and will be treated as withdrawn, and thardappeal to arbitration may only be made via
the electronic grievance system and may not be aonwated through e-mail.

As to the language of Article 25, section 25.02tmion notes that this language includes:

... The parties shall conduct a mediation withixtys{60) days of the due date of

the Step 2 response. Nothing in this Section pdedweither party from waiving

mediation and proceeding directly to arbitrationeTnion will propose arbitration

of the grievance within sixty (60) days of mediatibut no more than one hundred

eighty (180) days from the date of filing of theeglance.

The Union points out that there is nothing in d@ve-cited language that even implies a
grievance may not be advanced to arbitration if Wheon does not appeal the grievance to
mediation. The Union contends the above-cited laggsays nearly the opposite — the Union is
free to waive mediation and move directly to adtibn so long as the Union does not take more

than one hundred eighty (180) days from the fibhighe grievance to do so. The Union contends

that the Employer’s interpretation of the aboveditanguage would read the one hundred eighty
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(180) day clause right out of the parties’ Agreemen

As to the language in Article 25, section 25.0 temands that all grievances be appealed
within thirty (30) days of eligibility to appeah& Union contends that this language runs contrary
to the interpretive maxim that specific contractgaage controls over general contract language.
Article 25, section 25.06 provides that a grievawidebe closed if not appealed within thirty (30)
days of becoming eligible for an appeal. In confrdee language of Article 25, section 25.02
provides that a discharge grievance is automayieditjible for appeal if it is not resolved at Step
2 or no response is received within fifty (50) dé&ysn submission of the grievance or the date of
the agreed upon extension. The Union notes thaatigeiage of Article 25, section 25.02 provides
two deadlines for discharge grievance appeals -hwlieegrievance is initially filed and when the
unresolved grievance is proposed for arbitratibmddiation is to occur, it must occur within sixty
(60) days of the due date of the Step 2 respohtiee prievance is to be arbitrated the Union is to
propose arbitration no more than one hundred ei@fl89) days from the filing of the grievance.
The Union contends it elected to move the Ball@uakeen, and Payne grievances to arbitration so
the deadline of one hundred eighty (180) days applihe Union notes that there is no penalty for
the Union failing to advance a grievance to mediatand electing instead to go straight to
arbitration.

The Union argues that it is impossible to applyhbthe Employer’s interpretation of
Article 25, section 25.02 and the language of Aet5, section 25.06 to the three grievances at
issue in this class action grievance. The Uniomfsoout that each of these grievances is a
discharge grievance and therefore each grievareiited to have the more specific language of
Article 25, section 25.02 applied.

As to the Employer’s contention that the grievanakissue herein cannot be advanced to
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arbitration via e-mail, the Union claims that sarhargument is not supported by language found
in the parties’ collective bargaining agreemente Tdnguage of Article 25 obligates the Union to
propose, notify, or appeal a grievance to arbdrabut there is no requirement that the Union do
so via any specific method. The Union notes thatahguage of Article 25 requires the Employer
to use the OH electronic grievance system at Stegt@ ADR, and upon closing a grievance.
Thus, argues the Union, where the parties intenloaida specific procedure apply, that specific
procedure has been indicated in the express lapgaaghe parties’ Agreement. The Union
contends that there is no limitation presentechemteans the Union is to employ in notifying the
Employer of the Union’s intention to arbitrate attenand the Union argues that it may provide
such notice through any reasonable means. The Wngres that the use of e-mail to provide the
necessary notice is reasonable and the noticedadwy the Union’s General Counsel to the
Employer's Deputy Director was at an appropriateeleof authority on both sides for such
notification to occur.

The Union claims that its position in this cadeeseon clear language in Article 25, section
25.02 that allows one hundred eighty (180) daymfthe filing of a grievance to propose the
arbitration of the grievance, and the Union arghesit met that deadline in each case. The Union
argues that the Employer relies on a torturousingaaf the language in the parties’ Agreement
to nullify the 180-day clause contained in Artik, section 25.02. The Union urges the arbitrator
to find that the Union’s construction of the langaaf the parties’ collective bargaining agreement
bearing on the issues in dispute between the partithis proceeding should prevail.

The Union points out that there is no expressuagg in the parties’ Agreement that
requires an appeal to mediation pursuant to Ar@8lesection 25.02 nor has such a requirement

ever existed between the parties. The Union pauotghat the express language of Article 25,
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section 25.02 includes: “The parties shall condluetmediation within sixty (60) days of the due
date of the Step 2 response ...” The three gri@satissue in this class action grievance were not
mediated and therefore the Union was requireddpgse arbitration, if at all, within one hundred
eighty (180) days of the filing of the grievance.

The Union contends that the only deadline thattribesnet under Article 25, section 25.02
is to propose arbitration within sixty (60) dayteaimediation but not later than one hundred eighty
(180) days after the grievance was filed. The Umiontends that this is consistent with language
that existed in prior collective bargaining agreatsebetween these parties and is borne out
through prior annotated contracts between thegsadating from 2000 and thereafter.

The Union points out that although timeframes welenged in the “Discharge
Grievances” paragraph in Article 25, section 2583to when the parties are to conduct a
mediation, changing it from one hundred twenty (1@48ys after the grievance was filed to sixty
(60) days after the due date of the Step 2 respriskdays after the grievance was filed) the
other language remained consistent with the phigge-year collective bargaining agreements in
effect from 2000 through 2015. The Union emphasibes the present collective bargaining
agreement between the parties does not presentdgaghat requires an appeal to ADR from an
unresolved discharge grievance at Step 2.

As to the April, 2014 Letter of Agreement that wegered into by the Union and the
Employer, certain timeframes under Article 25, sec25.02 were addressed, as were transitional
issues. The Union points out, however, that no iipezhanges to any of the language within
Article 25, section 25.02 occurred. The languagéhefLetter of Agreement provides that this
agreement is to modify the provisions of Articlei@3he parties’ collective bargaining agreement,

and provisions not specifically modified by thistiez of Agreement are to remain as agreed by
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the parties in their collective bargaining agreem&he Union points out that while the Letter of
Agreement modified timeframes that were subsequentorporated into the parties’ current
collective bargaining agreement, “Discharge Grieesii remained a separate section under
Article 25, section 25.02, providing a separatecpdure to be followed in the case of a grievance
arising from a removal.

The Union argues that the language of the parti@sent collective bargaining agreement
does not require an appeal to mediation as no puetondition is presented in the express
language of Article 25, section 25.02, Discharge@@nces. The language that does appear therein
states that the parties “shall” conduct mediatidtiniv sixty (60) days of the due date of the Step
2 response.

The Union points out that the Employer’s argunrequires the application of Article 25,
section 25.06 that provides that if a grievancenas appealed within thirty (30) days of its
eligibility for appeal the grievance is to be clds@he language of Article 25, section 25.02 in
express terms provides that if the grievance israsblved at Step 2 the grievance shall be
automatically eligible for appeal. The Union corterhat there has never been an obligation to
appeal to mediation under the language of Arti@les2ction25.02 nor does such language appear
in the current language of the parties’ collectiaegaining agreement.

As to the language of Article 25, section 25.0&t fbrovides that grievances not appealed
within the designated time limits are to be treasdvithdrawn, the Union points out that there
are no designated time limits or a requiremenpfzeal to mediation under the language of Article
25, section 25.02 and there has never been a eegemt between these parties to appeal discharge
grievances to mediation. The Union argues thathhee grievances at issue in this class action

grievance cannot be considered withdrawn undecl&rf25, section 25.06 regardless of whether
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the OH electronic grievance system closed thenbec#use a button had not been pressed in that
system.

The Union points out that the OH electronic gries@ system closed the grievances
twenty-nine (29) days rather than thirty (30) daxgen the purported eligibility to appeal date. The
Union argues that even if the Union had been pexbidith an extra day to press the appeal button
in the OH electronic grievance system after the Steesponse from the Employer was issued,
the question becomes whether the grievances weesakgal in a timely manner to the next step in
the grievance process. Because there is no expregsage that requires an appeal to mediation
for discharge grievances, after the Step 2 respsnssued by the Employer, the grievance cannot
be considered withdrawn under Article 25, sectiérD8. The Union points out that there is no
designated timeframe to appeal to mediation uridef@ischarge Grievances” language in Article
25, section 25.02 and contends it is improper fgyapon-discharge grievance language when
there is a separate, specific procedure to bevelibfor discharge grievances. The Union argues
that the language of Article 25, section 25.02 neguonly an appeal to arbitration, not mediation.

The Union points out that the Union and the Emetayegotiated a separate procedure for
discharge grievances that was unique to the bangaumit represented by OCSEA, AFSCME,
Local 11. No other bargaining unit has appliedttthis specific language and the Union argues
that to accept the arguments made by the Employtis case would deprive the Union of what
it bargained for — a process that includes an aaticrprocessing of discharge grievances through
mediation. The Union notes that there was no wa¥éhis language.

The Union contends that the Employer has ignohedetxpress language of Article 25,
section 25.02 as it relates to discharge grievaagoésalso ignored the language of Article 25,

section 25.03 that requires that questions of raffiiity be decided by an arbitrator. The Union
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argues that the clear language of Article 25, eac#5.02 allows the Union a maximum of one
hundred eighty (180) days from the filing of a geace to advance an unresolved discharge
grievance to arbitration and argues that the laggud Article 25, section 25.06 does not nullify
the requirements expressed in Article 25, sectibro2 The Union contends that the clear,
unambiguous language of Article 25 supports theolsiarguments in this regard.

For the above cited reasons, the Union urges thigragior to sustain the class action
grievance and retain jurisdiction over this casesfety (60) days.

Position of the State of Ohio, Department of Admiirdtive Services, Office of Collective
Bargaining, Employer

The Employer in this arbitration proceeding betiethe facts underlying this case to be
essentially undisputed. Three employees were digedaand grievances were filed on behalf of
each discharged employee at Step 2, as calleq fineldanguage of Article 25, section 25.02. The
Employer issued a Step 2 response for each grieyéme Employer contends that once the Step
2 response had been issued by the Employer, emstagce became eligible for appeal under the
language of Article 25, section 25.02 under “DisgeaGrievances” and under the language of
Article 25, section 25.02 under “Step Two — Agehtsad or Designee.”

The Employer notes that appeal timeframes for 3tgpevances are presented in Article
25, section 25.02 under “Step Two — Agency HeaDesignee” and includes the following: “If
the grievance is unresolved at Step Two, the OCSBApter representative or designee must
appeal the grievance to alternative dispute resolfADR) within fifteen (15) days of eligibility
for appeal.” Regardless of whether a responsebimgted by the Agency, argues the Employer,
the grievance will close if no action is taken bg tUnion within thirty (30) days of eligibility for

appeal. The Employer points out that the Union’gresentatives did not appeal the three
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grievances within fifteen (15) days of the Step&ponse nor did the Union appeal within thirty
(30) days of the Step 2 response. The Employetptorthe language of Article 25, section 25.06,
Time Limits, that specifies: “Grievances not appéah thirty (30) days of eligibility for appeal
will close if no action is taken.” The Employer ¢ends that because this is the circumstance
presented by the facts of this case, the thregagiees at issue in this class action grievance were
properly closed in the OH electronic grievance ayst

The Employer points out that the Union bears tinel&n of proof in this proceeding and
the Employer contends the Union has not presenpgd@onderance of evidence proving that the
Employer violated the parties’ collective bargagmegreement. The Employer points out that the
Joint Stipulations of Fact make it plain that theidsh failed to appeal the grievances beyond Step
2 as required by Article 25, section 25.02 of tlaetips’ collective bargaining agreement, and
because the grievances were not appealed, eastamgeewas properly and appropriately treated
as a withdrawn grievance.

The Employer claims that the Union is attemptiagely on past contract language to
support its claim that a single sentence in Artte section 25.02 absolves the Union of any
obligation to appeal the grievance, a position twatiflicts with mutually agreed language in the
parties’ Letter of Agreement and in the partiestrent collective bargaining agreement. The
Employer contends that the Union failed to prodaicg evidence in support of the assertion that
under the express language of the parties’ colledtargaining agreement in effect in 2016 the
Union was not required to appeal a grievance toartbe grievance forward in the grievance
procedure.

The Employer contends that Article 25, sectiorD35s not material to this arbitration

proceeding as the class action grievance beforarthigator in this case addresses Article 25,
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section 25.02.

The Employer asserts that the language of Ar28lenust be read as a whole and such a
perspective in interpreting the language of thechatcomports with a long-standing principal of
contract language interpretation. The Employer @esghat sections of the parties’ Agrement may
not be isolated from the rest of the parties’ Agneat, and the meaning of each paragraph and
sentence is to be determined in relation to thiective bargaining agreement as a whole. The
Employer contends that the Union has chosen taégalb but a single sentence in Article 25, the
sentence that reads: “The parties shall conduatdiation within sixty (60) days of the due date
of the Step Two response.” The Employer argueswhan this single sentence is read within the
context of the remainder of the Article: “... itakear that the specific discharge language speeds
up timeframes for scheduling mediation and arbdratbut it does not absolve the Union from its
obligation to appeal in order to advance the gneea forward.” See Employer’s post-hearing
brief, page 2.

The Employer points out that the sentence immdgiateceding the sentence relied on
by the Union reads: “If the grievance is not resdhat Step 2 or no management response is
received within fifty (50) days from submission thie date of the agreed upon extension, the
grievance shall be automaticaéliygible for appeal.” (Emphasis added.) The Employer contends
that when the entire Article is read it is appateat the parties had agreed that a grievance would
be appealed as part of this process, and it isedrthuat the parties would not have negotiated a
timeline connected to appeal eligibility if this rgenot the case. The Employer claims that other
language within Article 25, in section 25.06 speakecifically to time limits, namely that:
“Grievances not appealed within thirty (30) dayldibility for appeal will close if no action is

taken.” The Employer claims the parties would navéhagreed to include this new contract
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language in their current collective bargainingeagnent if they had not intended that this
language be given meaning and effect, and that imgaend effect addresses the Union’s
obligation to file an appeal to further the protegof an unresolved grievance.

The Employer claims that if Article 25 is not reasla whole it renders other language in
the Article, including the language in Article Z&gction 25.06 meaningless, a circumstance that
could not have been intended by the parties whey dlgreed to the inclusion of this language in
their most recent collective bargaining agreemdiie Employer points out that when two
interpretations of contract language are possthkejnterpretation that would give effect to both
provisions is favored.

The Employer recalls the testimony from Ms. Niclols the Labor Relations
Administrator over Alternate Dispute Resolution aidhining in the Office of Collective
Bargaining wherein Ms. Nicholson was referred tpress language in Article 25, section 25.02
under “Step Two — Agency Head or Designee,” wheitestates that if a grievance is not resolved
at Step 2 the OCSEA Chapter representative or aesigust appeal the grievance to ADR within
15 days of eligibility for appeal.

The Employer recalls the testimony of Deputy Dioed?ankin when she was asked about
the timelines for discharge grievances. Ms. Ramdgtified that the initial filing timeline is the
same and the timeframe for filing an initial respeis the same. Once the grievance gets appealed,
however, and moves to the mediation stage, thditimmoves faster. Ms. Rankin stated that other
grievances are attempted to be scheduled withind248 from the date of the ADR. Discharge
grievances, once appealed, are placed on a fest&rthrough ADR and arbitration.

At page 3 of its post-hearing brief the Employentends that:

... If the Union wants to advance the grievance, tmion must appeal. Once
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appealed, the grievance moves on to be scheduleasidiation or arbitration. This

process is the same for any grievance moving frtap 3to ADR/mediation. What

can differ based on the type of grievance is timeline for scheduling. The parties

have agreed that it is in their interest to movecllarge grievances to

mediation/arbitration more quickly than other gaages. However, an adjustment

to the timeline, does not change the process aes Wot absolve the Union of the

requirement to appeal to mediation.

The Employer recalls the testimony of Ms. Nicholsoncerning the programming of the
OH electronic grievance system. The Employer pamisthat Ms. Nicholson explained in her
testimony that no special programming was requioeaiddress discharge grievances because the
language of the parties’ collective bargaining agrent makes clear that they are processed in the
same manner as other Step 2 grievances. The Emoygs out that Ms. Nicholson’s testimony
in this regard was unrebutted.

The Employer also refers to Joint Exhibit 8 whichsents the grievances that have moved
through the OH electronic grievance system sindel26howing a history of the Union appealing
discharge grievances. Ms. Nicholson noted in hstinm®ny that the system does not have a
separate, carved out path for discharge grievattgsNicholson stated that the program did not
have a specific path carved out for OCSEA, AFSCMttal 11 discharge grievances.

The Employer points to Joint Stipulation of FaZtthat establishes by agreement of the
parties that the Union did not press the appedbbuin the OH electronic grievance system’s
screen after the Employer’'s Step 2 response fdr gaevance was issued. The Employer claims
that this inaction by the Union caused the grieearo be treated as if they had been withdrawn
and supported the subsequent closing of the greegaim the OH electronic grievance system
under the language of the parties’ collective biziigg agreement.

The Employer notes that the Union may argue thasging the appeal button is not a

mechanism required by the parties’ collective banigg agreement. The Employer claims,
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however, that it is part of the agreed upon proteaststhe Office of Collective Bargaining created

with the Union’s involvement. The Employer clairhat it is the standard method through which
all grievances at Step 2 are appealed. Prior t@©tHeslectronic grievance system the Union used
a demand for arbitration letter; with the adventhef OH electronic grievance system the Union
was required to press an appeal button.

The Employer points out that the OH electroniegance system was developed with the
participation of the Union and in 2014 a LetterAgfreement about the use of the OH electronic
grievance system was signed by both parties. Theldyr notes that the Letter of Agreement
specifically sets out the timeframe for the Uniorappeal a Step 2 grievance to mediation. The
Employer notes that the Union did not develop aassp path for its grievances and did not
construct or request a separate path for its digetgrievances. The Employer notes that the Union
has appealed discharge grievances through the €itt@tic grievance system in the past but did
not do so among the three grievances addressdt lmjass action grievance.

The Employer points out that the Letter of Agreatneas signed in 2014 and the current
collective bargaining agreement between the pad@seffect July 1, 2015. The Employer claims
that at no prior point in time did the Union alletj@t discrepancies existed between the OH
electronic grievance system and language within ghgies’ current collective bargaining
agreement. The Employer claims that Ms. Nicholstasimony supports the Employer’s position
as to what the parties intended when they agre#tettanguage bearing on the appeal process in
the parties’ grievance procedure, and the Uniolkedaio put forth any evidence reflecting a
different intention or understanding between thetiga

The Employer recalled the testimony provided bké/Duco, the former Deputy Director

of the Office of Collective Bargaining but founcethistorical information provided by Mr. Duco
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to be largely irrelevant to the issues raised hy thass action grievance, once the parties had
transitioned to the OH electronic grievance systentered into the Letter of Agreement to
implement that system, and modified through baiiggithe language of Article 25.

The Employer notes that Mr. Duco testified thathie 2000-2003 collective bargaining
agreement a new process for discharge grievancesstablished, allowing discharge grievances
to be automatically appealed to mediation. Mr. Diestified that this language did not change for
the 2012-2015 collective bargaining agreement btedthat in 2014 the Letter of Agreement was
signed by both parties, modifying the language aicke 25 of the parties’ Agreement. Mr. Duco
confirmed that the Letter of Agreement made changesduding grievances that had been
automatically filed at Step 3 in the past would rofiled at Step 2 in the OH electronic grievance
system; for grievances that included one-day suspes, five-day suspensions, ten-day
suspensions, and terminations of employment foynigeld at Step 3 would in the future be filed
at Step 2. Mr. Duco testified that it was his réaxdion that Ms. Nicholson had been attempting
to “... get a standardized process.”

At page 8 of the Employer’s post-hearing brieffitlowing appears:

...What we learn from Mr. Duco’s testimony is tkia¢ parties created an electronic

grievance system and had it programmed in a wasette as much standardization

in the process as possible. As a result, languagleei CBA had to be altered in

order to address some of the changes that come ongting a standardized

process. That led to the parties entering into &ALand then subsequently

changing the language in the CBA in the 2015 raefmtkgotiations. The language

was designed to match the standardized processvéisatreated in the electronic

system. Therefore, the parties have contract laggua rely on in determining

whether grievances are properly processed, andleullr. Eastman has asserted,

the reliance is not on the programming.

The Employer argues that Mr. Duco’s testimony eoning the Letter of Agreement and

its effect on past language in Article 25 shows thenges were incorporated into the 2012-2015
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collective bargaining agreement by means of théeLetf Agreement and therefore the intention
of the parties in 2000 is irrelevant.

The Employer points out that subsequent to thél 2@tter of Agreement the language of
the parties’ collective bargaining agreement chdnge2015. The Employer notes that language
was added to Article 25, section 25.02 under “Désgk Grievances” that states when a discharge
grievance becomes eligible for appeal. The Emplogatends this change nullifies the Union’s
claim that the Union is not required to appeal loldgge grievances because language in prior
collective bargaining agreements did not requiesrtho do so. The Employer argues that the prior
language has been changed and notes that the shaegenegotiated and agreed by both parties.

The Employer points out the Union asserts thaetiggbility language does not require the
Union to activate the appeal button but notes tlmatestimony was provided to support this
assertion. In contrast, the Employer points totéstimony from Ms. Nicholson, Mr. Duco, and
Ms. Rankin, each of whom testified that, like a®2 grievances, discharge grievances must be
appealed.

The Employer recalls the testimony from Ms. Rankimo explained that grievances do
not advance automatically within the OH electrogiievance system. Ms. Rankin testified that
grievances become eligible for appeal and the Umiast then indicate an appeal is intended as
spelled out by the parties’ collective bargainiggeeement. The Employer argues that e-mail is not
a proper vehicle under the parties’ Agreement tgéoan appeal. At page 9 of the Employer’s
post-hearing brief the following appears:

... Even if the system closed the grievance or2fHeday, the grievance still had

not been appealed within 15 days, and thereforepkyation of the CBA language,

was withdrawn. By any means of counting, all th{&egrievances exceeded the

fifteen (15) day time limit to appeal and the auuhal fifteen (15) days before
closure and therefore are considered withdrawnuamtsto the language in the
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2015-2018 CBA.

As to the Union’s assertion that an appeal to atesh was not required and the Union’s
claim that its purported arbitration request dieedio Deputy Director Rankin seeking to schedule
each grievance for arbitration occurred within 18fys of the filing of each grievance, the
Employer points to the language of Article 25, sc5.02 under “Discharge Grievances” that
tells the parties when a discharge grievance besatigible for appeal. The Employer states that
this language gives a timeline for mediation artdreeline for arbitration that differ from other
Step 2 grievances.

The Employer argues that the Union’s failure tpesgl the grievances from Step 2 to ADR
caused the grievances to be treated as if theypé&an withdrawn, and therefore these grievances
were found not eligible for ADR or arbitration. Asgued by the Employer at page 10 of its post-
hearing brief:

... The problem with the Union’s argument that Bebruary 2, 2017 email is a

timely appeal is that the grievances at that paoititne were either withdrawn (for

not being appealed within 15 days) or closed (fotr lveing appealed within 30

days). Withdrawn and closed grievances do not agvanrough the grievance

procedure.

The Employer emphasizes that in planning, programgmand implementing the OH
electronic grievance system it had been the iraantif the Employer that no separate path be
carved out for discharge grievances. The Employgues that this circumstance requires the
appeal demanded by the Employer at Step 2 “...|airnto every other Step 2 grievance.” See
Employer’s post-hearing brief at page 11.

The Employer contends that the Union has noteagitiburden of proof in this case and it

is argued that a preponderance of evidence inghgryg record shows the Union was required to
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appeal a discharge grievance from Step 2 to medi&tillowing the implementation of the OH
electronic grievance system in 2014, the signinthefLetter of Agreement in 2014, and the new
language negotiated, agreed, and included withen ghrties’ current collective bargaining
agreement that modified the language of Articles&istion 25.02.

The Employer points out it is undisputed that theon did not appeal any of the three
grievances at issue within fifteen days of thagibllity for an appeal and therefore each grievanc
was treated as having been withdrawn, nor did thietJappeal any of the three grievances within
thirty days of each grievance becoming eligible dppeal, leading the grievances to be closed
within the OH electronic grievance system. The Eayet notes that the parties had agreed that a
grievance not appealed within the designated tianedr for such an appeal would be treated as if
it had been withdrawn. A grievance that has be¢hdrawn is not arbitrable and does not require
scheduling to the next step in the grievance proeedBecause each of the three grievances was
treated properly as each was treated as if it le@d lvithdrawn, the lack of further processing of
these three grievances under the parties’ colledbargaining agreement does not present a
violation of the parties’ Agreement.

For the above-cited reasons, the Employer urgesithitrator to find that the Employer
did not violate the parties’ collective bargainiagreement on the facts of this case, and deny the

Union’s class action grievance in its entirety.

DISCUSSION

The class action grievance that is the subjethisfarbitration proceeding considers three
discharge grievances filed in August, 2016. Thesfas to how these three discharge grievances

encompassing Ms. Ballard, Ms. Queen, and Mr. Payees processed under the parties’
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contractual grievance procedure are, with few ettoep, undisputed. The parties’ differences in
this case arise from the application of expresguage in the parties’ current collective bargaining
agreement, Joint Exhibit 1, specifically the langgiavithin the parties’ grievance procedure in
Article 25 within the parties’ current collectivatgaining agreement in effect from July 1, 2015
through February 28, 2018. Whether the handlingethree discharge grievances complied with
the terms of the parties’ collective bargainingesgnent is exactly the substance of the parties’
Joint Issue Statement to be determined by therarbitin this case. As noted above in the
Statement of the Case portion of this decisiongctass action grievance herein does not consider
the merits of the removals. The grievance heremsiclers process, not whether just cause was
present for the discipline imposed.

The language of Article 25, section 25.03 sets ambitration procedures and in the
penultimate paragraph within this section the wittg language appears:

...The arbitrator shall have no power to add tbtrsict from or modify any of the

terms of this Agreement, nor shall he/she imposeitrer party a limitation or

obligation not specifically required by the expesstanguage of this Agreement.

The undersigned arbitrator’s intention in this @eding therefore is to give effect to the language
in the parties’ current collective bargaining agneat without changing or ignoring any of the
language expressed within the parties’ currenectille bargaining agreement.

A preponderance of evidence in the hearing regutidates that there is language within
the parties’ collective bargaining agreement witthia grievance procedure in Article 25 that is
unique to the bargaining unit represented by OCSEHACME, Local 11. This unique language
is found under the subheading “Discharge Grievanagghin Article 25, section 25.02. The other

subheadings in Article 25, section 25.02 — Grieeafteps are: Layoff, Non-Selection, Discipline
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and Other Advance-Step Grievances; Informal Didoanssf Grievance; Step One — Intermediate
Administrator; Step Two — Agency Head or Desigrslégrnate Dispute Resolution (ADR), and

Arbitration. These subheadings contain languagadan the other four collective bargaining

agreements in effect between the State of OhioState of Ohio public employee unions. The
language of “Discharge Grievances” however is esieckito the OCSEA, AFSCME, Local 11 and
State of Ohio collective bargaining agreement.

The hearing record contains the reasons that thque language presented under
“Discharge Grievances” was included in Article 2btloe parties’ Agreement, Joint Exhibit 1.
OCSEA, AFSCME, Local 11 is the largest public engpkes’ union in the State of Ohio and both
parties intended to limit through reasonable mehasotential liability arising from discharge
grievances within this large pool of organized prbmployees.

While the parties intended unique language exatusi the bargaining unit represented by
OCSEA, AFSCME, Local 11 in the parties’ collectilvargaining agreement under “Discharge
Grievances” in Article 25, section 25.02, the Oldatlonic grievance system constructed by the
State of Ohio with the participation of the Uniomsvto remain a single system responsible for
receiving, recording, and maintaining all grievae®d capable of producing a chronology of
events following the filing of each grievance. Asntirmed by more than one witness at the
arbitration hearing herein, no pathway specificthe language contained under “Discharge
Grievances” in Article 25, section 25.02 was carveetl of the OH electronic grievance system.
The OH electronic grievance system was expecteguigposes of grievance processing, to handle
all grievances from all five unions with which tBgate of Ohio had a contractual relationship,
without any special configuration or features ioked to address the unique language within the

parties’ current collective bargaining agreemerdarriDischarge Grievances.”
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The language in Article 25 of the parties’ colleetbargaining agreement that is not
presented under “Discharge Grievances” in Arti@es&ction 25.02 is applicable to all grievances
filed by OCSEA, AFSCME, Local 11 with the exceptimidischarge grievances. The subheading
“Discharge Grievances,” with some precision ane@datitess, identifies the type of grievance to
which this language is to be applied.

The Employer has urged the arbitrator in this tasensider all of Article 25 in the parties’
collective bargaining agreement in determining \wbet violation of the parties’ Agreement has
occurred. The Employer urges the arbitrator to firad all of the language appearing within Article
25 of the parties’ Agreement is applicable to theSEA, AFSCME, Local 11 bargaining unit
because all of the language of Article 25 is ineltian the collective bargaining agreement that
covers this bargaining unit.

The arbitrator agrees with the Employer’s contanthat the entire Agreement between
the parties should be considered in resolving tlevgnce at issue. Clearly there are many Articles
in the parties’ Agreement that are not applicablthe facts of this case as those Articles address
issues not raised by the grievance at issue hefanto the parties’ contractual grievance
procedure, however, the Employer’s claim that dlithee language of Article 25 should be
considered is well-taken. Consideration of thevgnee at issue does call for a consideration of
all of the contractual language that is relevanth® issues raised by that grievance and the
arbitrator finds that the various sections of Adi@5 in the parties’ collective bargaining
agreement are to be read and considered in defagrie outcome of this arbitration.

Although the arbitrator sides with the Employet@the more expansive reading of Article
25 in resolving this class action grievance, th®teator is not persuaded that all of the language

of Article 25 can be applied to the facts of these.
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A significant fact concerning the language of Algi25, section 25.02 is that it contains
language that is not found in any other collechaegaining agreement to which the State of Ohio
is a party, including any other collective bargagiagreement that calls for the filing of a
grievance using the OH electronic grievance sysidm. collective bargaining agreement to be
applied in this case at Article 25, section 25 B} drovides: “Grievances shall be filed using the
electronic grievance system.” The arbitrator fittilt each of the grievances considered under the
class action grievance to have been timely andogpiately filed using the OH electronic
grievance system. This provision has never beeffiopweard as a basis for disposing of the three
discharge grievances addressed by the class agtewance.

While the grievances were filed as required bydkat25, section 25.01 (E) using the OH
electronic grievance system, other activities assed with processing these three grievances did
not occur, namely an appeal button was not actMayethe Union in any of the three grievances.
The Employer contends that the activation of thgeapbutton appearing on the screen of the OH
electronic grievance system was the only methodefgistering an appeal of each of the grievances
through the OH electronic grievance system, angl tihe position of the Employer that only the
activation of the appeal button is allowed underldnguage of the parties’ collective bargaining
agreement.

As noted above, the language of Article 25, sa@®.01 (E) provides that grievances must
be filed using the OH electronic grievance syst&€his mandatory language is specifically and
expressly connected to the initial submittal ofreeance to the Employer. The Employer is
entitled to reasonable notice of the intentionshef Union in regard to an unresolved grievance
within timelines agreed by the parties. The arbitrdinds no express language in the parties’

collective bargaining agreement however that wainhit the Union in how reasonable, timely
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notification may be provided so as to make the Eryg aware of the Union’s intention as it
relates to an unresolved discharge grievance ptSte

In one case, the case of a grievance being fitdoetalf of Ms. Ballard by Union Steward
Sean Murphy, there is in the snapshot of Ms. Bdibagrievance, beginning at the bottom of the
first page of Joint Exhibit 3, the following langyex

The Union would ask this Grievance be moved rigl&tep Three. The Union feels

Ms. Ballard was removed unfairly and is seekingstitement to her position and

be made whole with full compensation of time andjesd

The above instructions from the Union appear withisnapshot generated by the OH
electronic grievance system. The Employer arguasetheless, that without the activation of the
appeal button the Union has failed to notify theptogyer of the Union’s intention to appeal the
grievance of Ms. Ballard through a waiver of meidiaand a move to arbitration. Similar language
does not appear in the snapshots of the grievdibegdy Ms. Queen and Mr. Payne.

The Union on February 2, 2017 and again on Feprl@r2017 requested through e-mails
to the Director of the Office of Collective Bargaig that the grievances of Ms. Queen, Ms.
Ballard, and Mr. Payne be advanced to arbitratimhen the language of Article 25, section 25.02.
The Employer has contended in this proceedingthi@notice received through e-mail is not an
acceptable method of notification of the Unionteimtion as to an unresolved discharge grievance.
This assertion, however, subsequent to the filirg discharge grievance using the OH electronic
grievance system, is not found within the languaig@e parties’ Agreement. The arbitrator is not
authorized to add language to the parties’ Agreémaed therefore declines to find that the

activation of the appeal button on the OH electt@mnievance system is the only method through

! Regrettably, the arbitrator cannot discern fromBlaéard grievance snapshot when this languageentered
into the OH electronic grievance system.
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which the Union may indicate to the Employer theddis intentions as to unresolved grievances
that were filed using the OH electronic grievanggtem.

The language of Article 25, section 25.02 withdischarge Grievances” cannot be read,
in all cases, to be in accord with all other prmns within Article 25. The language under
“Discharge Grievances” in Article 25, section 25.@fers to timelines to be applied to the
processing of discharge grievances originatinghen ®@CSEA, AFSCME, Local 11 bargaining
unit, and provides other mandatory and permissot@®m@s associated with the processing of
discharge grievances emanating from that bargauniitgy

Because the language of “Discharge Grievancasiigue and because the parties clearly
intended that discharge grievances under their é&xgemt be treated differently from other
grievances to which Article 25 applies, includingydff, non-selection, or other forms of
discipline, the language under “Discharge Grievaricae the case of a discharge grievance, is
entitled to deference as a specific and expressgoo limited to a particular class of grievances,
discharge grievances. Such specific language end®d to take precedence over other language
in Article 25 that conflicts with the express laage presented under “Discharge Grievances.” To
the extent that other language in Article 25 iad¢nordance with the language found in “Discharge
Grievances” in Article 25, section 25.02, the oWlesffect is moot as the outcome is the same
under either provision. However, when the languager “Discharge Grievances” within Article
25, section 25.02 conflicts with other languageAmticle 25, the language located outside of
“Discharge Grievances” must give way to the morecHr agreed language between the parties
that is to be applied in the particular case oisalthrge grievance.

The express language found under “Discharge Queaal in Article 25, section 25.02

within the parties’ current collective bargainingreement begins with an obligation upon the
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Employer to conduct a meeting and respond to tieegnce at Step Two within fifty (50) days of
the date upon which the grievance was filed. Taiggiage defines the Employer’s Step Two
response due date to be fifty (50) days from the dathe filing of the grievance.

The express language under “Discharge Grievanneiticle 25, section 25.02 provides
that if the grievance remains unresolved at Step dwif the Employer’s Step Two response is
not received within fifty (50) days from the griexa’s submission or by the date of an agreed
extension “... the grievance shall be automatioalilyible for appeal.” This language is key to the
Employer’s position in this class action grievabegause of fifteen-day and thirty-day deadlines
found elsewhere in Article 25 that depend uponliibdity to appeal as a triggering event.

Each discharge grievance considered in this casensfaresolved at Step Two. The facts
of this proceeding show that the Employer did isaugtep Two response within the fifty days
allotted for such a Step Two response. The Empleygrhasizes that once the grievance remained
unresolved at Step Two following the Employer’sidéof the grievance at that level of grievance
review, the grievance became “automatically elgitdr appeal” and therefore subject to appeal
deadlines expressed within Article 25, section 25uhder “Step Two — Agency Head or
Designee” providing a fifteen-day period in whiah file an appeal to move the unresolved
grievance to ADR, and Article 25, section 25.08n&iLimits which provides an appeal window
of thirty days from the date the grievance becaliggbke for an appeal.

There is, however, other language presented Ubischarge Grievances” within Article
25, section 25.02 that reads: “The parties shaltioot a mediation within sixty (60) days of the
due date of the Step Two response.” This is a keyigion underlying the Union’s position in this
proceeding. The Union’s argument is that no appeakquired to be made in the case of a

discharge grievance that remains unresolved atBtepof the parties’ current Agreement under
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Article 25, section 25.02 because the agreed laggguader “Discharge Grievances” provides that
a mediation “shall” be conducted within sixty (6f9ys of the Step Two response due date and
does not indicate that the movement of the unresobrievance to mediation depends upon an
appeal being filed by the Union, as is the casermdddlressing non-discharge grievances under
Article 25 of the parties’ current Agreement whoushappeal the grievance to alternative dispute
resolution (ADR) within fifteen (15) days of theept Two response due date.” This language
appears in Article 25, section 25.02 under “Step PnvAgency Head or Designee” and clearly
provides a procedure leading to mediation thaifferént than what is expressed in the agreed
language under “Discharge Grievances” about thedatany movement of an unresolved
discharge grievance at Step Two to mediation.

The “Discharge Grievances” language in Article 2&ction 25.02 presents language that
describes an automatic movement from an unres@gsiedance at Step Two to mediation (ADR)
and sets a time limit for this to occur. The langgiander “Step Two — Agency Head or Designee”
provides that the Union “must appeal’ to ADR. Telpthe language in “Step Two — Agency
Head or Designee” to a discharge grievance, reguian appeal to ADR, would nullify the
language about moving to mediation as an autonm@bcedure as expressed in “Discharge
Grievances.” The language that states that théepastall conduct a mediation within sixty (60)
days of the due date of the Step Two response tdrengiven effect if the Union’s appeal is
required within fifteen days or thirty days of tBéep Two response. The express language of
“Discharge Grievances” in Article 25, section 25@®vides a Step Two response due date that
is fifty days after the filing of the grievance]ltawed by mediation to occur within sixty days of
the Step Two response due date, 110 days aftéititigeof the grievance. The agreed language to

the effect that the parties “shall” conduct a medrawithin 110 days of the filing of the grievance
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if the grievance remains unresolved at Step Twdlictgwith the contention that the lack of an
active appeal truncates the guarantee of mediafien fifteen days or thirty days following the
date of the Step Two response. The language ur&tep“Two — Agency Head or Designee”
requiring an appeal in fifteen days to move thegance to mediation, and the language of Article
25, section 25.06 requiring an appeal to mediatiarbitration within thirty days are not in accord
with the mandatory language under “Discharge Grieea” that calls for the conduct of a
mediation within sixty days of the Step Two respodse date.

The witnesses at the hearing herein all spokéehecessity of registering an appeal in
the OH electronic grievance system following anesoived grievance at Step Two because the
OH electronic grievance system does not move aaniee forward except under the activation of
the electronic grievant system’s appeal button. gioeeeding herein, however, is determined by
the express, agreed language within the partiesect collective bargaining agreement, an
Agreement in effect from July 1, 2015 through Feloyi28, 2018. As pointed out by the Employer
in its post-hearing arguments, the negotiated obmrig the language of the parties’ current
Agreement in Article 25, section 25.02 have todatswipped the former transitional instructions
in the April, 2014 Letter of Agreement and languagerior collective bargaining agreements.
The class action grievance herein is to be deteuniy the language in the parties’ current
collective bargaining agreement and not on the aifmeral necessities of the OH electronic
grievance system. The grievances having beenifiledimely and appropriate manner using the
OH electronic grievance system, as required byckrt25, section 25.01 (E), the grievances are
found to have satisfied the language of the parAgseement in terms of what is required to
initiate each grievance. There is no languageearptrties’ Agreement that requires an unresolved

discharge grievance at Step Two under Article 8tign 25.02 be actively appealed to mediation.
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The language agreed by the parties in Article 26tien 25.02 under “Discharge Grievances”
guarantees to the Union the conduct of mediatighivthe 110 days extending from the filing of
the grievance. To the extent that other time liraitsl appeal demands appear within Article 25,
even in other subheadings in Article 25, sectiorD25the unique, express, agreed language
presented under “Discharge Grievances” is entiitedpplication and enforcement as the more
specific and particular expression of the partieg@ntions as they relate to a specific subset of
grievances, namely discharge grievances arisimg fhe OCSEA, AFSCME, Local 11 bargaining
unit.

The express language under “Discharge Grievanice&trticle 25, section 25.02 also
provides that: “The Union will propose arbitratiohthe grievance within sixty (60) days of the
date of the mediation, but no more than one hundrglty (180) days from the filing of the
grievance.” There was no mediation conducted antbegthree discharge grievances at issue
under this class action grievance and there wasganeer of mediation from either party except to
the extent that an undated waiver appears in tHarBarievance snapshot, Joint Exhibit 3.

In any event, Article 25, section 25.02 under tbigrge Grievances” provides deadlines
for filing an appeal to arbitration, namely eitlséxty (60) days after mediation or no more than
180 days from the filing of the grievance. The laage in Article 25, section 25.02 under
“Discharge Grievances” that refers to an unresotygglance being eligible for appeal cannot be
understood to nullify the express language in Aeti@5, section 25.02 under “Discharge
Grievances” that allows an appeal to arbitratiothimi sixty (60) days of mediation but in any
event within 180 days of the filing of the grievancThe Employer's position urges an
interpretation of an appeal right to mean that axamgory mediation right and an express

arbitration appeal right are extinguished. Theteatnr declines to endorse such an interpretation.
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A discharge grievance at Step Two that has beerd&y the Employer may be eligible
for an appeal (to arbitration not to mediation heseathe language of “Discharge Grievances” in
Article 25, section 25.02 calls for transition tedmtion of an unresolved discharge grievance at
Step Two through a mandatory process) but thatedgtigibility does not void the language under
“Discharge Grievances” concerning timelines for ragédn and appeals to arbitration.

The notice provided through e-mails from the Ursd@eneral Counsel to the Director of
the Office of Collective Bargaining was within 188ys of the filing of each grievance, was at an
appropriate level of authority for purposes of @#l notification on both sides, and provided
reasonable notice of the Union’s intentions regagdhe three discharge grievances at issue.
Having notified the Employer within the time limigggreed, the Union was entitled to have the
three discharge grievances moved to arbitrationpaadessed to conclusion under Article 25 of
the parties’ collective bargaining agreement.

Because the discharge grievances were refusedasidn by the Employer in violation of
the language of the parties’ collective bargairdggeement, the class action grievance is sustained
and the Employer is ordered to move the three digghgrievances of Ms. Queen, Ms. Ballard,
and Mr. Payne to arbitration under Article 25 o tparties’ current collective bargaining
agreement.

[The remainder of this page is blank.]

53



AWARD

4.

The class action grievance at issue in ttusqeding is arbitrable and properly

before the arbitrator for review and disposition.

Under the parties’ collective bargaining &gnent, the Union is not required
to activate an appeal button to move a discharigeamuce that is unresolved
at Step Two to mediation as this movement to mextiatnder the language of

the parties’ collective bargaining agreement is dadory and automatic.

The Employer violated the parties’ collectbargaining agreement by closing
and refusing the Union’s request to arbitrate thevgnces filed on behalf of
Darlene Ballard (DMR-2016-03502-4), Deborah Qud2iR-2016-0323-4),
and Jonathan Payne (DMR-2016-03324-4).

The class action grievance is sustained.

5. The Employer shall honor the Union’s requestsnbve the three discharge

grievances at issue under the class action grievemarbitration under the
parties’ collective bargaining agreement in effieotn July 1, 2015 through
February 28, 2018.

The arbitrator will retain jurisdiction ovéri$ matter for sixty days.

Howouwd D. SUlyer

Howard D. Silver, Esquire
Arbitrator

500 City Park Avenue
Columbus, Ohio 43215
howard-silver@att.net

Columbus, Ohio
October 18, 2017
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CERTIFICATE OF SERVICE

| hereby certify that duplicate electronic origmaf the foregoing Decision and Award of
the Arbitrator in the Matter of Arbitration Betwe#re Ohio Civil Service Employees Association,
American Federation of State, County and Municirabployees, Local 11, AFL-CIO, Union, and
the State of Ohio, Department of Administrative \&=s, Office of Collective Bargaining,
Employer, case number: OCS-2017-00675-0, were daupen the following this ¥8day of

October, 2017:

Brian Eastman, Esquire
General Counsel

OCSEA, AFSCME, Local 11
390 Worthington Road, Suite A
Westerville, Ohio 43082-8331
BEastman@ocsea.org

Victor Dandridge

Assistant Manager

Office of Collective Bargaining

1602 West Broad Street

Columbus, Ohio 43223
Victor.Dandridge @das.ohio.gov

Jessica Chester

Arbitration Services

OCSEA, AFSCME, Local 11
390 Worthington Road, Suite A
Westerville, Ohio 43082-8331

JChester@ocsea.org

Columbus, Ohio
October 18, 2017
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Steven T. Cochrane, Esquire
Associate General Counsel
OCSEA, AFSCME, Local 11
390 Worthington Road, Suite A
Westerville, Ohio 43082-8331
TCochrane@ocsea.org

Cullen Jackson

Labor Relations Administrator
Office of Collective Bargaining

1602 West Broad Street

Columbus, Ohio 43223
Cullen.Jackson@das.ohio.gov

Alicyn Carrel
Arbitration/Mediation Liaison
ffiGe of Collective Bargaining
Department of Administrative Services
1602 West Broad Street
Columbus, Ohi223
Alicyn.Carrel@das.ohio.gov

Howouwd. D. SUner

Howard D. Silver, Esquire
Arbitrator

500 City Park Avenue
Columbus, Ohio 43215
howard-silver@att.net




