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PROCEDURAL BACKGROUND

This matter came on for an arbitration hearing/laty 4, 2016 at 10:00 a.m. in a conference
room at the Ohio Fire Academy at 8895 East MairedirReynoldsburg, Ohio 43068. At the
hearing both parties were afforded a full and @giportunity to present evidence and arguments
in support of their positions. The hearing concthde May 4, 2016 at 4:10 p.m. and the
evidentiary record was closed at that time.

This matter proceeds under the collective barggimaigreement, Joint Exhibit 1, that was
in effect between the parties from March 1, 20¥2ulgh February 28, 2015.

Each of the patrties filed a post-hearing briehwfte arbitrator by June 13, 2016 and these
post-hearing briefs were exchanged between theepday the arbitrator on June 14, 2016.

No challenge to the arbitrability of the grievar@es been raised. Under the language of
the parties’ Agreement, Joint Exhibit 1, the aditr finds the grievance arbitrable and properly

before the arbitrator for review and disposition.

STIPULATED ISSUE

Did the Ohio Department of Commerce remove thevamt from his position as a Fire
Training Officer 2 for just cause?

If not, what shall the remedy be?

JOINT STIPULATIONS OF FACT

The patrties stipulated to the following facts:

1. Dale Dittrick began employment with the Depaeht of Commerce on February 1,
2010.



2. Mr. Dittrick was a Fire Training Officer 2 the Division of the State Fire Marshal for

the entirety of his employmentwithe Department of Commerce.

JOINT EXHIBITS

The patrties stipulated to the authenticity andiadinility of the following Joint Exhibits:

Joint Exhibit 1 — Parties’ Collective Bargainingreement — in effect March 1, 2012
through Redory 28, 2015.

Joint Exhibit 2 — Grievance Trail — Grievance namBOM-2015-01552-14

Joint Exhibit 3 — Report of Investigation — Ohiefartment of Commerce, Investigation
Number 14500

Joint Exhibit 4 — Discipline Trail — Pre-Discipéry Notice, Pre-Disciplinary Report and
Recommematatand Notice of Removal dated May 6, 2015

Joint Exhibit 5 — Letter from Licking County Prasgor Kenneth W. Oswalt dated March
23, 2015

Joint Exhibit 6 — Ohio Inspector General’'s Repdrinvestigation, File ID No.: 2013 -
CA0003Gsued March 4, 2014

Joint Exhibit 7 — Ohio Department of Commerce ke Policy, Policy Number 201.0
— Revised Dat@nuary, 2013

STATEMENT OF THE CASE

The parties to this arbitration proceeding, theioOBepartment of Commerce, the
Employer, and the Ohio Civil Service Employees Asstion, American Federation of State,
County and Municipal Employees, Local 11, AFL-ClB¢e Union, are parties to a collective
bargaining agreement that was in effect from Mak¢ct2012 through February 28, 2015, Joint
Exhibit 1.

Within the parties’ Agreement, Joint Exhibit 1 Agicle 24 - Discipline which begins in

section 24.01- Standard with the following langudtsciplinary action shall not be imposed



upon an employee except for just cause. The Emplog® the burden of proof to establish just

cause for any disciplinary action...”

Article 24, section 24.02 — Progressive Disciplimg@aragraph (e), Termination provides:

Disciplinary action shall be initiated as soon @asonably possible, recognizing
that time is of the essence, consistent with thairements of the other provisions
of this Article. An arbitrator deciding a discipiingrievance must consider the
timeliness of the Employer’s decision to begindisziplinary process.

Article 24, section 24.05 — Pre-Discipline begwgh the following language: “An
employee has the right to a meeting prior to thgasition of a suspension, a fine, leave, reduction,

working suspension or termination.” Section 24.3® ancludes the following language:

... Prior to the meeting, the employee and his/épresentative shall be informed
in writing of the reasons for the contemplated ipigwe and the possible form of
discipline. When the pre-disciplinary notice ists¢ine Employer will provide a list

of witnesses to the event or act known of at tima tand documents known of at
that time used to support the possible disciplirztyon.

Article 24, section 24.05 concludes with the falliog language: “At the discretion of the
Employer, in cases where a criminal investigati@y mccur, the pre-disciplinary meeting may be
delayed until after disposition of the criminal ofpes.”

Article 24, section 24.06 — Imposition of Discimi begins with the following language:

The Agency Head or designated Deputy Director aivedent shall make a final
decision on the recommended disciplinary actiosam as reasonably possible
after the conclusion of the pre-discipline meetinghe decision on the
recommended disciplinary action shall be delivarethe employee, if available,
and the Union in writing within sixty (60) days tfe date of the pre-discipline
meeting, which date shall be mandatory. It is titerit to deliver the decision to
both the employee and the Union within the six@y) (@ay timeframe; however, the
showing of delivery to either the employee or theidd shall satisfy the
Employer’s procedural obligation. At the discretmfithe Employer, the sixty (60)
day requirement will not apply in cases where egral investigation may occur



and the Employer decides not to make a decisiothendiscipline until after

disposition of the criminal charges.

The collective bargaining agreement between #réigs applicable to this proceeding,
Joint Exhibit 1, also includes an agreed grievgmoeedure presented in Article 25 — Grievance
Procedure. Article 25, section 25.01 — Processaragraph (A) defines “grievance” as “any
difference, complaint or dispute between the Emgi@nd the Union or any employee regarding
the application, meaning or interpretation of thggeement.”

The grievant in this proceeding, Dale L. Dittrickas hired by the Ohio Department of
Commerce on February 1, 2010 to serve as a FiiaifigaOfficer 2 in the Division of the State
Fire Marshal for the purpose of providing instroatiat the Ohio Fire Academy. The Division of
the State Fire Marshal is within the Ohio DepartmehCommerce. For the entirety of his
employment with the Ohio Department of CommerceDiitrick served as a Fire Training Officer
2. See Joint Stipulations 1 and 2.

When Mr. Dittrick had been applying to fill a Fife@aining Officer 2 position at the State
Fire Marshal's Ohio Fire Academy located in Reysblagrg, Ohio, during a pre-employment
interview, Mr. Dittrick was asked about the locatiof his residence. Mr. Dittrick explained that
his residence was located in Brookville, Ohio, enoaunity located to the northwest of Dayton,
Ohio that is ninety miles from the Ohio Fire AcademReynoldsburg, Ohio. The position sought
by Mr. Dittrick was assigned to the Ohio Fire Acagewhere the incumbent of the position was
to report on a daily basis during the work weelknfr8:00 a.m. to 5:00 p.m., most frequently
Monday through Friday but with occasional weekamstruction. Mr. Dittrick responded during
his pre-employment interview when questioned altioidistance of his residence in Brookville,

Ohio from the Ohio Fire Academy in Reynoldsburg,i@®and the 180-mile daily commute



necessitated by the distance separating the wiakrem Mr. Dittrick’s residence that this would
not be problem for him because he had relativesdivn the Columbus, Ohio area near
Reynoldsburg, Ohio with whom Mr. Dittrick could gtaVr. Dittrick’s assurances in this regard
were accepted and Mr. Dittrick was hired as a Fianing Officer 2 effective February 1, 2010,
assigned to duties at the Ohio Fire Academy locat&kynoldsburg, Ohio.

During the first three years of Mr. Dittrick’s efogment as a Fire Training Officer 2 at
the Ohio Fire Academy, that is, from February 11@€hrough March 4, 2013, neither the Ohio
Fire Academy nor the Ohio State Fire Marshal ner@hio Department of Commerce had had a
written policy in place that addressed the useoofratory facilities at the Ohio Fire Academy by
Ohio Department of Commerce staff. Dormitory rooatsthe Ohio Fire Academy are made
available for overnight accommodations to studemetseiving instruction at the Ohio Fire
Academy. Until March 5, 2013 when an initial writtpolicy concerning staff usage of Ohio Fire
Academy dormitory facilities was issued, no writfslicy about Department of Commerce staff
using the Ohio Fire Academy dormitories was in &xise.

Effective March 5, 2013 a written policy that aelsked staff usage of the Ohio Fire
Academy dormitories was issued that remained iaceflintii October 4, 2013 at which time a
revised policy on staff usage of the Ohio Fire Aarag dormitories was issued.

On May 3, 2013 the Ohio Department of Commercecatid to the Office of the Ohio
Inspector General an anonymous written complaattliad been received by the Ohio Department
of Commerce. The anonymous written complaint passenlg to the Ohio Inspector General's
Office alleged that two state employees of the Ob&partment of Commerce’s State Fire
Marshal’'s Office were living at the State Fire Maabks Ohio Fire Academy in the academy’s

dormitories. It was alleged in this anonymous caimplthat these two employees, Dale Dittrick



and Dennis Dupree, had been living at these stadhio facilities at the Ohio Fire Academy for
two years. In response to the anonymous complaggived on May 3, 2013, the Office of the
Ohio Inspector General opened an investigationceife May 14, 2013 and conducted an
investigation of Dale Dittrick, a Fire Training @fér 2; Dennis Dupree, a Fire Training
Supervisor; and a third employee, William T. Spradi Deputy Director 2/Bureau Chief who had
been accused of separate allegations.

The investigation conducted by the Office of tHednspector General into the dormitory
usage at the Ohio Fire Academy began with a regliestted to the Division of the State Fire
Marshal for all applicable policies and procedutisesheets, key card access records, dormitory
room assignment records, instructor class assigtsniastructor logs, and emails. The Office of
the Ohio Inspector General received two writtengqeed from the State Fire Marshal, one that
addressed the usage of dormitory facilities at@heo Fire Academy by academy students and
another policy that addressed the use of Ohio &At&demy dormitory facilities by people not
employed by the Ohio Department of Commerce. THe®bf the Inspector General received no
written policy that addressed the use of Ohio Pioademy dormitory facilities by Ohio Fire
Academy staff that was in effect prior to Februaéy 2013.

On February 26, 2013 a new written policy wasesshy the Superintendent of the Ohio
Fire Academy, Dana Smith that addressed the uderofitory facilities at the Ohio Fire Academy
by Ohio Department of Commerce staff, includingt&taire Marshal and Ohio Fire Academy
staff. This new policy was distributed to Mr. Ditk and other employees on March 5, 2013 and
was distributed to staff at a meeting on March21,3.

The new written policy that addressed the uselub®ire Academy dormitory facilities

by Ohio Department of Commerce staff received by Mttrick on March 5, 2013, Joint Exhibit



3, page 10, stated that the use of the dormitbyedhio Department of Commerce full-time staff
was limited to “... participating in a multiday ase where the course is scheduled to occur or
continues into the evening and the class schedabpdres the employee to be available early the
next morning of the multiday course.” This policjoaved the Ohio Fire Academy dormitory
facilities to be used in the event of inclement theaor other extreme events or emergencies that
may necessitate a Department of Commerce staff mestaying in the Ohio Fire Academy
dormitories.

The March 5, 2013 written policy about the us©hbfo Fire Academy dormitory facilities
concludes with the following language:

5. It is inappropriate and unacceptable for any Dé&dployee to use Academy

dormitory rooms for any purpose other than thastedi above without the approval

of one of the following: the Director of Commertke State Fire Marshal, Chief

Deputy Fire Marshal or Academy Superintendent.

6. Single or consecutive overnight stays that ase in accordance with the
foregoing provisions are not permitted.

Skxent Exhibit 3, page 10.

The Ohio Inspector General's report of investigiatiJoint Exhibit 6, presents descriptions
of interviews of Mr. Dittrick and other employeektbe Division of the State Fire Marshal and
the Ohio Fire Academy. These interviews includerfer Ohio Fire Academy Superintendent
Frank Conway who was serving as the Superintermfehe Ohio Fire Academy in 2010. At the
time of the interview of Mr. Conway Mr. Conway wsasrving as Chief of the Bureau of Fire
Prevention. Mr. Conway recalled during his intewiey the Office of the Inspector General that
occurred on July 25, 2013 that it had come to Myn@ay’s attention in early 2011 that Mr.

Dittrick was continuing to live in the Ohio Fire ademy dormitory facilities. Mr. Conway recalled



meeting with Deputy Superintendent of the Ohio Ammdemy Gerald Robinson and directing
Mr. Robinson to “take care of it.” Mr. Conway tdhiks interviewer that Mr. Conway had thought
that the matter had been handled but apparenttyg tiee not been follow-up.

Gerald Robinson, former Deputy Superintendent led ©Ohio Fire Academy, was
interviewed by the Office of the Ohio Inspector &l on July 24, 2013. During this interview
Mr. Robinson recalled that prior to the issuanca fifst written policy about Ohio Department of
Commerce staff using the dormitories at the Ohie Ricademy, staff members simply requested
a dormitory room and would be assigned one. Mr.iRsan recalled that the written policy had
been instituted in reaction to the residence ofrilBupree and Dale Dittrick in the dormitory at
the Academy.

When Mr. Robinson was re-interviewed by the Offidehe Ohio Inspector General on
September 30, 2013 Mr. Robinson was asked whethegriitendent Conway had directed Mr.
Robinson to follow up on the Dupree/Dittrick sitioat at the dormitory facilities. Mr. Robinson
told the interviewer that he had no recollectiorbeing directed by Superintendent Conway to
address that situation and Mr. Robinson statedittm had been directed to handle it he would
have taken care of it.

The Office of the Ohio Inspector General’s repafrinvestigation describes an interview
of Scott Walker on July 24, 2013. Scott Walker was employee in charge of the day-to-day
operation of dormitory facilities at the Ohio Fikeademy and responsible for the security of key
cards used at these dormitory facilities. Mr. Walkecalled asking Ohio Fire Academy
Superintendent Dana Smith about why the changsageipolicy had occurred. Superintendent
Smith responded, according to Mr. Walker’s recaitet, that the State Fire Marshal had been

informed that Mr. Dittrick and Mr. Dupree were stay in dormitory facilities at the Ohio Fire
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Academy during the work week and they should notlibeg there. Mr. Walker told his
interviewer that he, Mr. Walker, had assumed thatDMipree and Mr. Dittrick had had permission
to stay in the Ohio Fire Academy dormitory facdgi Mr. Walker noted that it had not been a
secret that these two employees were residingeiothio Fire Academy dormitory facilities.

Mr. Walker was re-interviewed on September 30.3204r. Walker stated at that time that
he did not recall a meeting wherein Ohio Fire Acag&uperintendent Conway had directed Mr.
Walker or Deputy Superintendent Robinson to stopilitrick and Mr. Dupree from continuing
to reside in the Ohio Fire Academy dormitories.

Dana Smith, the Superintendent of the Ohio Firad&eny since late August, 2012 was
interviewed on September 26, 2013. SuperintendanthSnformed the interviewer from the
Inspector General's Office that he had learnedebré&ary, 2013 that Mr. Dittrick was residing in
the Ohio Fire Academy dormitory. Superintendentt8ratated that he considered it a misuse of
these facilities. Because there was no writtencgois to Ohio Department of Commerce
employees residing at the Ohio Fire Academy domyittacilities, Superintendent Smith
determined to establish such a written policy aiddsd in February, 2013, distributing the policy
to all State Fire Marshal employees at a staff mgein March 11, 2013.

On August 8, 2013 and again on September 26, B Dffice of the Ohio Inspector
General interviewed Kenny Thompson, an AdministeRrofessional 2 working within the Ohio
Fire Academy’s Registrar's Office. Mr. Thompsonigtids included assigning dormitory rooms
to students and, when appropriate, to Ohio Fired@oay staff. Mr. Thompson told the interviewer
from the Inspector General’s Office that Mr. Diticihad stayed in Ohio Fire Academy dormitory
rooms almost as if the dormitory was his resideire.Thompson told the interviewer that Mr.

Dittrick had requested dormitory rooms after thiease of the new policy in March, 2013. Mr.
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Thompson noted that while he assigned dormitoryn®oat the Ohio Fire Academy to students
and staff, he did not know if these people actusifyed in the assigned rooms overnight. Mr.
Thompson noted that prior to Superintendent Srhighet had been no written policy on the use of
Ohio Fire Academy dormitory facilities by Ohio Defraent of Commerce staff.

Also interviewed on September 26, 2013 by thed@ftif the Ohio Inspector General was
Deborah Storts who worked in the Registrar’'s Offateéhe Ohio Fire Academy. Ms. Storts had
not been aware of a new policy as to dormitory asstghe Ohio Fire Academy by departmental
staff until an investigation had been initiated.. [8¢orts recalled that when employees had asked
for a dormitory room their requests were accommexdia¥ls. Storts recalled that Mr. Dittrick and
Mr. Dupree had stayed in the Ohio Fire Academy dimmy rooms over extended periods of time.
Ms. Storts stated that although dormitory roomsieeh assigned to Mr. Dittrick and Mr. Dupree
on numerous occasions, Ms. Storts could not sag fist-hand knowledge that they had stayed
overnight in the rooms assigned.

Dennis Dupree was interviewed by the Office of @f@o Inspector General on August 8,
2013 during which Mr. Dupree stated that he hagestaat the dormitories at the Ohio Fire
Academy but noted that: “It was hit and miss.” Nhupree stated he had assumed he had had
permission “but it seems like it wasn’t as fregbea as | thought.” Mr. Dupree told the interviewer
that he would sometimes secure a dormitory cardymitally would just use his regular access
card as a supervisor at the Ohio Fire Academy tesscthe dormitory facilities as his card
provided twenty-four hour, seven day per week axdesluding access to dormitory rooms. Mr.
Dupree told the interviewer that he, Mr. Dupreeg\rthat Mr. Dittrick “... stays here and does a

lot of work after hours.” See Joint Exhibit 6, pade
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Dale Dittrick was interviewed by the Office of tkio Inspector General on August 8,
2013 during which Mr. Dittrick confirmed that he chatayed in the Ohio Fire Academy
dormitories “ a fair amount of time” during winteronths. Mr. Dittrick told the interviewer that
since the establishment of the new policy he haykst at the Ohio Fire Academy dormitory twice.
When asked whether he had lived in the Ohio Firad&my dormitory prior to the new policy,
Mr. Dittrick had responded: “I had been.” Mr. Ddki explained that it had mostly been during the
winter and stated that Superintendent Conway hadvikrthat Mr. Dittrick was there.

Mr. Dittrick told his interviewer from the Ohio $pector General’'s Office that after his
assigned duty hours Mr. Dittrick would help witheeing classes, answer questions from students,
assist in cleaning up after class, and handle papkr Mr. Dittrick told his interviewer that he
would stay late quite frequently and had not retreeevertime payment for these extra hours.

Based upon an examination by the Office of theoQhspector General of Ohio Fire
Academy dormitory room logs, instructors’ schedukasd instructors’ logs from March, 2013
through August, 2013 it was found that Mr. Dittric&d reserved an Ohio Fire Academy dormitory
room on twenty-one days. In one instance Mr. Riktrwas listed as an instructor; on three
occasions Mr. Dittrick was listed as working twelveur days, all on a Saturday. On those three
occasions Mr. Dittrick had reserved an Ohio Firademy dormitory room the day before and the
day after instruction. All other work days were fiolto have been reported by Mr. Dittrick to have
been between 8:00 a.m. and 5:00 p.m.

The Office of the Ohio Inspector General found ta Dittrick had seventeen occasions
when he was not working late and/or early the deytnecessitating a dormitory stay. The Office

of the Inspector General stated that Mr. Dittricksanable to justify these dormitory stays based
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on weather or an emergency. The Office of the laspeGeneral found that these seventeen
occasions were not in accordance with the new pali should not have occurred.

The Office of the Ohio Inspector General foundse®ble cause to believe that a wrongful
act or omission had occurred.

The report of the investigation by the Office loé tOhio Inspector General was issued on
March 4, 2014. On March 5, 2014 the Ohio Departroé@ommerce commenced its investigation
into Mr. Dittrick’'s usage of Ohio Fire Academy ddtary facilities.

The investigation initiated by the Ohio DepartmehCommerce on March 5, 2014 was
assigned case number COM 14-005. The Ohio DepartmeErCommerce’s investigation
considered Mr. Dittrick’s use of Ohio Fire Acaderdgrmitory rooms without proper public
purpose and/or in violation of State Fire Marshaliqy during three distinct time periods:
February 1, 2010 through March 4, 2013, when ndtevripolicy was in existence that addressed
Ohio Department of Commerce staff usage of the Gl Academy dormitory facilities; March
5, 2013 through October 3, 2013, the period of timteen the initial written policy on Ohio
Department of Commerce staff usage of the OhioAzademy dormitory facilities was in effect,
and from October 4, 2013 through March 27, 20Jgkréod of time during which a revised written
policy that addressed Ohio Department of Commesfésage of Ohio Fire Academy dormitory
facilities was in place.

The investigation conducted by the Ohio Departnoéi@ommerce initiated on March 5,
2014 looked at Mr. Dittrick’s time reporting, workifated tasks assigned to Mr. Dittrick including
Ohio Fire Academy course/class data, Ohio Fire Aoadtraining records from 1988 through
March 25, 2014, Mr. Dittrick’s personal calendaonfr February 24, 2013 through August 24,

2013, course records for Firefighter | and Il césssand courses offered to emergency medical
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technicians (EMTs). The Ohio Department of Commezgamined dormitory usage records,
dormitory reservation logs, Ohio Fire Academy daami room assignment summaries, and
handwritten dormitory room reservation cards fradd@ through 2014.

Interviews conducted by the Ohio Department of @mmce in the conduct of its
investigation included former Superintendent of @leio Fire Academy Frank Conway, Dale
Dittrick, Dennis Dupree, State Fire Marshal Lartgwers, Chief Deputy State Fire Marshal Jeff
Leaming, Gerald Robinson, former Deputy Superintancdf the Ohio Fire Academy; Dana
Smith, Superintendent of the Ohio Fire Academy esiaugust, 2012; Ohio Fire Academy
Registrars Debbie Storts and Kenny Thompson, angueSuperintendent of the Ohio Fire
Academy Scott Walker.

The Ohio Department of Commerce’s investigatiamfibdormitory usage at the Ohio Fire
Academy by Mr. Dittrick from February 1, 2010 thghuMarch 4, 2013 on a regular basis for
reasons grounded in Mr. Dittrick's personal coneece, a circumstance confirmed by the
interviews of Gerald Robinson and Kenny Thompsohe hio Department of Commerce
investigation found eighty-eight days upon which. Rittrick accessed the Ohio Fire Academy
dormitory facilities without an offer to pay fordluse of these facilities by Mr. Dittrick.

The Ohio Department of Commerce’s report of itestigation referred to Superintendent
Conway’s direction that Mr. Dittrick not be perneitk to continue to reside in the Ohio Fire
Academy dormitory facilities but because there wasnritten policy prohibiting such use and
because of some disagreement about what directiare communicated concerning Mr.
Dittrick’s extended stay at the Ohio Fire Acadenoyrditory facilities, the Ohio Department of

Commerce found at page four of the report of itegtigation:
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... Thus, to the extent that each of Dittrick’systmeeded supervisor approval or

had to be in accordance with a formal written pgli€ cannot be concluded that

the stays were unauthorized.

The Ohio Department of Commerce found in its ing@gton that unreimbursed stays at the Ohio
Fire Academy dormitory rooms were to occur as nédgethe agency and cannot include use of
state property for personal benefit or gain, anampssible violation of Ohio law under Ohio
Revised Code sections 2913.02, Theft; 2913.04, thoaized use of property — computer, cable,
or telecommunication property; 2913.41, Defraudangental agency or hostelry; and 2921.421,
Prosecuting Attorney, elected chief legal officer, township law director appointment of
assistants or employment of employées.

The Ohio Department of Commerce found througimiigstigation that during the initial
time period at issue, February 1, 2010 through Mdr2013, there had been ten occasions when
Mr. Dittrick had reported work beyond an assigneghiehour work day. These ten days include
May 17, 18, and 19, 2011 at the State Emergencydaflpes Center; April 28 and 29, 2012 for
unknown reasons; and October 13, 14, 20, and 212 20 teach volunteer firefighting on a
weekend. The Ohio Department of Commerce found l62ct@3, 14, and 20, 2012 to have been
three occasions of operational need by the acadesning eighty-five days of dormitory usage
at the Ohio Fire Academy by Mr. Dittrick when thgeoational need of the academy was not the
reason for the stay.

The Ohio Department of Commerce’s investigatiookéx at the time period March 5,

2013 through October 4, 2013, the time period ef fikst written policy that addressed Ohio

! The Ohio Departmensf Commerce’s investigation report refers to a violation of Ohio Revised Code section
2921.421 which refers to the Prosecuting Attorney, elected chief legal officer, or township law director appointment
of assistants or employment of employees. The arbitrator believes this citation to Ohio Revised Code section
2921.421 to be typographical error. The arbitrator believes that the citation intended was Ohio Revised Code section
2921.41, Theft in Office.
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Department of Commerce staff usage of the Ohio Aoc@demy dormitories. For this time period
the Ohio Department of Commerce looked at dormitgggervation logs, dormitory room
registration cards, recorded usage of Mr. DittscBtate Fire Marshal employee identification card
to gain access to the dormitory facilities, dormytmom key assignment records, dormitory room
key card access records, and associated data. AibeD®partment of Commerce found twenty-
seven potential dates of Ohio Fire Academy dormitoom usage by Mr. Dittrick between March
5, 2013 and October 4, 2013. The Ohio Departme@oofimerce found that among these twenty-
seven occasions, nine days of dormitory usage hyDiirick could be verified. Those verified
stays were for the nights of March 6, 7, 16, 17,22 24, and 25, 2013 and May 4, 2013. The
Ohio Department of Commerce found that what cowldoe verified as improper was the use by
Mr. Dittrick of dormitory rooms for the nights preding, during, or immediately after March 16,
2013; March 17, 2013; March 22, 2013; March 23,204arch 24, 2013; and May 4, 2013.

Of the remaining dates, March 6, 7, and 25, 2218 reported that Mr. Dittrick claims to
have been given time to remove his personal betgsdout the report of investigation notes no
written approval for these stays and no agencyatiperal need for these stays. The investigation
by the Ohio Department of Commerce questioned wioydays were needed to move out of a
dormitory room. The Ohio Department of Commerceagestigation found March 6, 7, and 25,
2013 to have been unauthorized uses of Ohio Fiegl&my dormitory facilities under the written
policy then in effect about Ohio Department of Coanoe staff usage.

As to the time period October 4, 2013 through Ma2@, 2014, the Ohio Department of
Commerce did not find Ohio Fire Academy dormitosage by Mr. Dittrick that was in violation

of the written policy then in effect.
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The Ohio Department of Commerce’s investigatmmid that during the October 4, 2013
to March 27, 2014 time period, in response to $kaance of the Ohio, Inspector General’s report,
Mr. Dittrick had placed a piece of tape on his &tiaire Marshal-issued uniform that made the
uniform appear to be a prison uniform. The tape dadmber written upon it that represented a
prisoner’s identification number on a jailhousefarmm. The investigative report stated that Mr.
Dittrick had admitted he should not have attachedtape to his uniform. The allegation in this
regard was determined founded.

The Ohio Department of Commerce’s investigatiomobaded on September 26, 2014 with
the following conclusions: 1) Mr. Dittrick had erggd in unauthorized use of dormitory rooms
without a proper public purpose and/or in violatminState Fire Marshal policy; 2) for the time
period February 1, 2010 through March 4, 2013 nittew State Fire Marshal dormitory use policy
existed and therefore no violation of a writtent&taire Marshal policy occurred during this time
period; 3) from March 5, 2013 through October 312Mr. Dittrick used Ohio Fire Academy
dormitory rooms on March 6, 7, and 25, 2013 inatioin of the State Fire Marshal’s policy on
Ohio Department of Commerce staff's use of suclhiti@s; 4) for the time period October 4, 2013
through March 27, 2014 no improper use by Mr. iktiof Ohio Fire Academy dormitory rooms
was found; 5) the Ohio Department of Commerce’sstigation found that Mr. Dittrick had
placed an unauthorized label on his uniform thateskto discredit the Department.

On September 26, 2014 a notice of a pre-disciptineting scheduled for October 3, 2014
at 9:00 a.m. was directed to Dale Dittrick. Thismeeandum, Joint Exhibit 4, notified Mr. Dittrick
that the purpose of this memorandum was to giveaab him that he may be disciplined for

violation of department work rules and that theeptial level of this discipline could be a
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reprimand, suspension, or removal based on thewioiy charges. There follows in the pre-
disciplinary notice the following:
#2 — Insubordination — Failure to follow written katown policies, procedures,
practices and/or supervisory direction

#5 — Any act that embarrasses, discredits or ietesfwith the Department’s
mission

#4 — Failure of Good Behavior — any actions digugpto the workplace;

unprofessional conduct; discourteous and/de treatment of another or the
public

It is alleged that during the time frame of Febyhr2010 through March 4, 2013,

and on March 6, 2013, March 7, 2013 and March 2%32you used the Ohio Fire

Academy dormitory rooms on 88 days. However itllisged that your usage did

not meet an operational need and that you did apftqr the use of the dorm room.

Further, it is alleged that on March 4, 2014 yoacpd and wore an unauthorized

label on your State Fire Marshal provided work ami in response to a report that

was issued by the Office of the Ohio Inspector Ga&lnen March 4, 2014.

The pre-discipline meeting scheduled for Octoh@034 was rescheduled for October 10,
2014. In attendance at the October 10, 2014 p@ptise meeting was Dale Dittrick, employee;
Christine  Lightner, Union Chapter President; Tim offffpson, Management
Representative/Investigator; Diane Lease, ManagermRepresentative/lnvestigator; and Dina
Karshner, Labor Relations Officer. A written repof the October 10, 2014 pre-discipline
meeting appears in the hearing record in Jointlij a memorandum dated November 14, 2014
prepared by Dina Karshner, Office of Human Resayrtes presiding Employer representative at
the October 10, 2014 pre-disciplinary meeting.

On May 6, 2015 the Director of the Ohio Departn@Commerce directed written notice

to Dale Dittrick that advised Mr. Dittrick that efftive immediately upon receipt of this letter, Mr.

Dittrick was removed from his Fire Training Offic2rposition within the Division of the State
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Fire Marshal. This notice stated that the removyalla Dittrick was based upon violations of
department work rules as set forth in policy 20df@he Department’s Policy and Procedures
Manual, and specifically cited rules #2 — insuboation — Failure to follow written or known
policies, procedures, practices and/or supervigbrgction; #5 — Any act that embarrasses,
discredits or interferes with the Department’s Mias#4 — Failure of good behavior — any actions
disruptive to the workplace; unprofessional congdistcourteous and/or rude treatment of another
or the public.

On May 11, 2015 a grievance was filed on behaDale Dittrick that claimed that Mr.
Dittrick’'s employment had been terminated by theplyer without just cause. The grievance
filed on behalf of Mr. Dittrick requested a remetiiyat includes reinstating Mr. Dittrick to his
former position with all back pay and benefits, ama@ll other ways making Mr. Dittrick whole.
The grievance remained unresolved between theepatid the grievance was moved to final and
binding arbitration at the direction of the Union.

SUMMARY OF TESTIMONY

Frank Conway

Frank Conway since July, 2012 has served as thef Ghthe State Fire Marshal’'s Fire
Prevention Bureau. In 2010 Mr. Conway had beenisgas the Superintendent of the Ohio Fire
Academy.

Mr. Conway recalled a pre-employment interviewbale Dittrick about the Fire Training
Officer 2 position sought by Mr. Dittrick in earB010. During the pre-employment interview of
Mr. Dittrick Mr. Ditrick’s residence was discusseldr. Dittrick’'s residence at that time was
located in Brookville, Ohio near Dayton, Ohio, rineniles from the Ohio Fire Academy in

Reynoldsburg, Ohio. Also discussed with Mr. Dittraturing this pre-employment interview was
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the fact that the work of the position he was segkias scheduled from 8:00 a.m. to 5:00 p.m.
Monday through Friday at the Ohio Fire Academy gyRoldsburg, Ohio. Mr. Conway recalled
that Mr. Dittrick had stated that this would not &¢roblem for Mr. Dittrick as he had family
members living nearby in Columbus, Ohio with whom Bittrick could stay.

Mr. Conway testified that staying at the Ohio Fx@ademy dormitory required a business-
related reason for doing so. In October, 2010 Sofrdent Conway became aware of employees
living in the Ohio Fire Academy dormitory. Mr. Coaw stated in his testimony that it had been
possible for Mr. Dittrick to secure a key to a daory room without securing supervisory
approval.

Under questioning by the Union representative, Gbnway stated that he had served as
Superintendent of the Ohio Fire Academy for twebears and moved from this position in the
fall of 2012. Mr. Conway confirmed that during henure as Superintendent of the Ohio Fire
Academy there had been no written policy in plalgeud Ohio Department of Commerce staff
using the Ohio Fire Academy dormitory facilitiesr.MConway noted that his then Assistant
Superintendent, Gerald Robinson, had been overgsdéemoperation of the dormitory facilities
and Mr. Conway stated that as Superintendent oOthe Fire Academy he had been served by
two Deputy Superintendents, Gerald Robinson andt S¢alker. Mr. Conway recalled that the
Ohio Fire Academy dormitory facilities in 2010 haglen relatively new, having been constructed
in 2006. These facilities included a student louthge: contained a pool table and a television set.
Mr. Conway testified that the first written polioy Ohio Department of Commerce staff usage of
Ohio Fire Academy dormitory facilities was estabdid in March, 2014.

Mr. Conway confirmed that during his tenure as Sperintendent of the Ohio Fire

Academy Ohio Department of Commerce staff coulduse@pproval from a registrar at the
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academy for a dormitory room and no additional eapar had been required. Mr. Conway
confirmed that there was no policy against an Obepartment of Commerce staff member

entering the dormitory facilities to interact wgtudents in the dormitory and in the student lounge

Larry L. Flowers

Larry L. Flowers is Ohio’s State Fire Marshal dras served in this capacity since April,
2011. State Fire Marshal Flowers testified thaarny 2013 an anonymous, handwritten note was
received that complained of improper usage of (e Academy dormitory facilities by Ohio
Department of Commerce staff. State Fire MarshalEls testified that he had had no prior
knowledge of Mr. Dittrick using the Ohio Fire Acadg dormitory rooms.

State Fire Marshal Flowers testified that the @obf the State Fire Marshal that first took
effect in March, 2013 and was revised in Octob84,3requires an operational need on the part
of the agency or an extenuating circumstance sschciement weather or an emergency for an
Ohio Department of Commerce staff member to propeilize the Ohio Fire Academy dormitory
facilities. State Fire Marshal Flowers testifiedtthe had never authorized Mr. Dittrick to use the
Ohio Fire Academy dormitory facilities, and both.Ndupree and Mr. Dittrick were removed from
their employment with the Ohio Department of ComeeeDeputy Superintendent Robinson was
suspended for thirty days for a failure to adegyatenage these employees.

Under questioning by the Union representativeteSt&re Marshal Flowers testified that
he was not aware of a written policy in effect cenming Ohio Department of Commerce staff
members’ usage of Ohio Fire Academy dormitory faeg until March, 2013. State Fire Marshal
Flowers remained of the opinion, however, that asafjthe Ohio Fire Academy dormitory

facilities required an approval.
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State Fire Marshal Flowers testified that he tdriower the anonymous, handwritten
complaint to the Ohio Department of Commerce’s Gan€ounsel, Diane Lease, who in turn
directed the complaint to the Office of the Ohispgactor General.

State Fire Marshal Flowers testified that the rinfation gathered about Mr. Dittrick’s
usage of Ohio Fire Academy dormitory facilities wagsented to the Licking County, Ohio
Prosecuting Attorney, Kenneth W. Oswalt, for a cdesation of whether a misuse of state
property had occurred such that a criminal offeress been perpetrated.

State Fire Marshal Flowers testified that he ithefopinion that when an employee resides
in a dormitory on eighty-eight separate days ir¢hand one-half years, that the employee was

living at that location.

Tim Thompson

Tim Thompson serves as the legal counsel to thie Fire Marshal and has served in this
capacity since September, 1999. Mr. Thompson pgatied directly as an investigator in the
inquiry conducted by the Ohio Department of Comrmaento Mr. Dittrick’s usage of Ohio Fire
Academy dormitory facilities. Mr. Thompson notedtththe initiation of the investigation he
participated in with the Ohio Department of Comneé&dGeneral Counsel, Diane Lease, had been
held in abeyance until the investigation by theic@ffof the Ohio Inspector General had been
completed and issued on March 4, 2014. Mr. Thompsstified that he began in the investigation
on March 5, 2014.

Mr. Thompson testified that the investigation cocteéd by the Ohio Department of
Commerce into Mr. Dittrick’s usage of Ohio Fire Aleany dormitory facilities was divided among

three time periods: February, 2010 through Maréi32 March, 2013 through October, 2013; and
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after October, 2013. Mr. Thompson identified J&®rhibit 3 as the report that was produced by
the investigation conducted by the Ohio Departneéi@ommerce.

Mr. Thompson noted that prior to March, 2013 theaid been no written policy about the
use of Ohio Fire Academy dormitory facilities by i@tDepartment of Commerce staff. Mr.
Thompson noted that Mr. Dittrick admitted to usithg dormitory facilities at the Ohio Fire
Academy and claimed to have had permission to disoThompson noted in his testimony that
using state property for personal gain was and iresvaviolation of Ohio Revised Code Chapter
2921., Offenses Against Justice and Public Adnmiaistn.

Mr. Thompson noted that from 2010 through Mardl2swipe cards had been used to
gain access to the dormitory facilities at the Gfire Academy and it was found that Mr. Dittrick
had used a swipe card to gain entry to the dorgnfemilities. Mr. Thompson testified that a card
was needed to get into a dormitory room. Prior erdh 5, 2013 Mr. Thompson noted that it had
been difficult to reconstruct which entries invalvan overnight stay in an Ohio Fire Academy
dormitory room and which entries did not. Mr. Thasap testified that the Ohio Department of
Commerce’s investigation found eighty-eight sepadattes upon which Mr. Dittrick accessed the
dormitory facilities at the Ohio Fire Academy, ulyafter assigned working hours, with no
ostensible reason to be in the Ohio Fire Academyndory. As an example, Mr. Thompson
referred to pages 15 and 16 of the Ohio Departroér@ommerce’s report of investigation,
showing that on Thursday, February 3, 2011 Mr.rigkthad entered the dormitory facilities at
10:08 p.m.

Mr. Thompson testified that the Ohio DepartmenCoimmerce investigators looked at
time records, matched teaching assignments and statks with dates of dormitory usage and

found three instances of dormitory usage by Mrtrl@k that had had an operational or emergency
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purpose. Mr. Thompson noted that Mr. Dittrick’'sigaed duty hours had been Monday through
Friday, 8:00 a.m. to 5:00 p.m. and Mr. Dittrick had less than ten occasions, requested payment
for overtime hours worked.

Mr. Thompson testified that from March, 2013 tlgbuOctober, 2013 when a written
policy about Ohio Department of Commerce staff esafjthe Ohio Fire Academy dormitory
facilities had been in effect, it was found thatrbta6, 2013; March 7, 2013; and March 25, 2013
had been days upon which Mr. Dittrick stayed in @t@o Fire Academy dormitory that had no
approval attached to them.

Mr. Thompson stated that after October, 2013 myaper usage of the Ohio Fire Academy
dormitory by Mr. Dittrick was found by Ohio Deparémt of Commerce investigators.

Under questioning by the Union representative, Wiompson was referred to Joint
Exhibit 6, the report of the investigation by th#ic of the Ohio Inspector General at page 12
(paginated in the report as page 9) which predéetfollowing:

Of the total number of stays at the OFA dormsdistbove for Dittrick and Dupree,

an analysis showed Dittrick stayed at the dorm&irh@s and Dupree 54 times in

which their timesheets and their instructor logsvebd they were not working late

the day before or early the next day that wouldehaecessitated their need to stay

in the dorms...

Mr. Thompson testified that this would have beely aluring the period when a written policy
was in effect, from March, 2013 on.

Mr. Thompson testified that Mr. Dittrick’s Ohio rei Academy dormitory use had been
improper because it had been for Mr. Dittrick’squeral benefit.

Mr. Thompson was asked whether Mr. Dittrick ha@érbérthcoming in his interaction

with Ohio Department of Commerce investigators. Wiompson recalled in his testimony that
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Mr. Dittrick had always been affable but had naivptded clear answers to investigators’ questions

and some of Mr. Dittrick’'s answers were not dineponses to the questions put to him.

Christine Lightner

Christine Lightner is a Union steward and Uniona@er President and has served as
Union Chapter President since the beginning of 2012

Union Chapter President Lightner testified thag $lad talked to Ohio Department of
Commerce investigator Lease about Mr. Dittrick dradl been told that the department was
alleging that Mr. Dittrick had been staying in ddtony facilities without approval and the
department believed that Mr. Dittrick had been istgyovernight at these dormitory facilities.
Union Chapter President testified that she was ttwdd only card swipes and room reservations
were available to show Mr. Dittrick’s dormitory g

Union Chapter President Lightner testified tharéhhad been a pre-discipline meeting but
neither the Union nor the grievant received a aoftiie pre-disciplinary meeting hearing officer’s
report prior to the discharge of Mr. Dittrick. PidEnt Lightner testified that this report was first
made available to the Union and the grievant at tthee Mr. Dittrick’'s employment was
terminated. Union Chapter President Lightner testithat she was never told by a representative
of the Employer that Mr. Dittrick's case was beimgld in abeyance. Union Chapter President
Lightner testified that she was told that there ti@spotential for a criminal charge but when she
saw Joint Exhibit 5, the correspondence from Ligktounty, Ohio Prosecuting Attorney Kenneth
W. Oswalt dated March 23, 2015 that said it wasdady to decide whether a criminal charge
was warranted against Mr. Dittrick but stated ia tetter that the state of Ohio was free to go

forward with whatever employee-disciplinary actibe State Fire Marshal deemed appropriate.
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Union Chapter President Lightner testified that thhion had believed that the allegations
against Mr. Dittrick had been resolved when noigistary action had been taken within sixty
days. Union Chapter President Lightner referrecat8tep 2 grievance meeting for which a

response from the Employer had been expected bet neceived.

Dan Ely

Dan Ely is a Union staff member who had talkedina Karshner, the pre-disciplinary
meeting hearing officer. Ms. Karshner informed Hly that: “Everything’s done.” Mr. Ely was
not told that criminal proceedings were pending. Ely testified that after the pre-disciplinary
meeting the Union and Mr. Dittrick had expecteddceive a copy of the hearing officer’s report.

Under questioning by the Employer representatdre Ely stated that he had not reviewed
the Ohio Inspector General’s report and had noh laeeare that the matter had been referred to

the Licking County Prosecutor’s Office.

Gerald F. Robinson

Gerald F. Robinson began his employmetit the Division of the State Fire Marshal in
2000 and retired in October, 2015. For one andhatieyears Mr. Robinson served as a Deputy
Superintendent of the Ohio Fire Academy, was prechdd the position of Chief Deputy to the
State Fire Marshal, a position from which he semetil January, 2007. Mr. Robinson was then
as a Public Information Officer 2 for one year dhen returned to the Ohio Fire Academy as a
Deputy Superintendent of the academy.

Mr. Robinson explained that the current Ohio Ficademy dormitory area was opened in
January, 2007 following a major remodeling of tleenditory facilities. Mr. Robinson recalled that

anyone who had wanted to stay at the dormitoryifies filled out a form at the registrar’s office,
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with students having the option of staying in a@te room for $60 per night or staying in a double
occupancy room for $30 per night. Mr. Robinson aekpgd that employees were required to stay
overnight at the dormitory under certain circumstmassociated with teaching a course, Mr.
Robinson noted that Mr. Dittrick could request taysat the dormitory, and employees were not
charged for these stays.

Mr. Robinson testified that the State Fire Marshad no written policy on Ohio
Department of Commerce staff usage of Ohio Fired&oay dormitory usage until after the Ohio
Inspector General’s investigation had been initiatdr. Robinson recalled that if an employee
wanted to stay at the dormitory the employee talike@uperintendent Frank Conway and the
employee would stay. Mr. Robinson recalled no dismn about what was appropriate versus
what was inappropriate. Mr. Robinson recalled tieastayed occasionally overnight at the Ohio
Fire Academy dormitory and recalled that there l@eh no prohibition of any kind about entering
the dormitory area. Mr. Robinson stated that anleyee’'s stay at the Ohio Fire Academy
dormitory facilities was to be for an operationaéd of the agency, for example, if class instrunctio
ran into an evening and started up early the naxt d

Mr. Robinson recalled that training materials h@en stored in at least one closet at the
Ohio Fire Academy dormitory.

Mr. Robinson was aware of no documentation ass@Wernight stays at the dormitory.
Mr. Robinson recalled that it had been an opera8dn, that is, people staying in the dormitory.

Under questioning by the Union representative, Rstbinson recalled that before, when
the Superintendent of the Ohio Fire Academy had Framk Conway, Superintendent Conway
had determined who could stay at the Ohio Fire Aoaddormitory. Mr. Robinson recalled that

Superintendent Conway had had to approve who wsialdin the Ohio Fire Academy dormitory.
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Mr. Robinson recalled that there had been applisti@tgun approach” to a problem tha had been

completely flawed.

Carol Yoders

Carol Yoders, until her retirement in October, 20vorked within the Division of the
State Fire Marshal, having begun her employmenetire 1998. Ms. Yoders retired from the
Division of the State Fire Marshal as an AdminisaAssistant. One of Ms. Yoders’ duties was
to send out billing invoices for stays in the ddory at the Ohio Fire Academy, stays that were
posted by the Ohio Fire Academy’s Registrar’'s @ific

Ms. Yoders recalled that she received a foldetainimg the identities of those employees
who were not to be billed. Ms. Yoders recalled thaing this time period the Superintendent of
the Ohio Fire Academy had been Frank Conway. MsleYetestified that at that time she had not
been aware that the Ohio Fire Academy dormitoriesevbeing used inappropriately.

Ms. Yoders recalled that she had been aware cohittmy usage by Mr. Dittrick. Ms.
Yoders testified that it had been through word @iuth and recalled that it had been common

knowledge.

Mike Isgett

Mike Isgett is an intermittent instructor at thei®@Fire Academy who teaches Firefighting
1 and 2, Hazardous Materials, and Rescue, and ione#ly stays at the Ohio Fire Academy
dormitory facilities. Mr. Isgett began providingsinuction at the Ohio Fire Academy in 2010 along
with Mr. Dittrick.

Mr. Isgett testified that prior to the presentrgprocedures used at the Ohio Fire Academy

dormitory facilities, if a student had an ident#ton card the student could gain access to the
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dormitory. Mr. Isgett testified that today for assdo the Ohio Fire Academy dormitory facilities
a person must possess an access ID card.

Mr. Isgett recalled that after work he would sesgularly run into Dale Dittrick and eat
supper with him later in the evening. Mr. Isgettakked that when Mr. Dittrick was in the
dormitory he was talking to students about clafisaswere coming up.

Under questioning by the Employer representaiire Isgett explained that his residence
is in West Portsmouth, Ohio, 110 miles and two hafrtravel from the Ohio Fire Academy in
Reynoldsburg, Ohio.

Mr. Isgett recalled that whenever he did stapat®@hio Fire Academy dormitory he would
notify the Registrar's Office and always notifidaet Registrar's Office if he intended to stay

overnight.

William T. Spradlin

William T. Spradlin worked as the State Fire mafshArson Bureau Chief from January,
2008 through September, 2014, managing twenty-oserABureau investigators.

Mr. Spradlin recalled that in January, 2008 whembcepted the job of Chief of the Arson
Bureau the Assistant Superintendent of the Ohie Ricademy at that time, Mr. Cooper, had
informed Mr. Spradlin that any time Mr. Spradlineded to stay over he was just to check out a
key for use of a dormitory room. Mr. Spradlin statkat this was a common practice among field
staff.

Mr. Spradlin recalled seeing Dale Dittrick in lufice late at night and sometimes they

dined together.
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Kenny Thompson

Kenny Thompson joined the State Fire Marshal’'sigdwn in July, 1989 and retired
effective June 1, 2015. Mr. Thompson entered theeSiire Marshal’s Division as a Clerk, moved
to an Administrative Assistant 1 position, and regti from an Administrative Professional 2
position. Mr. Thompson served as a registrar fadetts at the Ohio Fire Academy, making
dormitory reservations upon request.

Mr. Thompson recalled that when Frank Conway rehlihe Superintendent of the Ohio
Fire Academy there had been no written policy anubke of the Ohio Fire Academy dormitory
facilities by Ohio Department of Commerce staff athe@refore determining what was an
appropriate stay at the Ohio Fire Academy dormitoag been left up to Mr. Thompson. Mr.
Thompson expressed his concern to Superintendenw&oand had been told not to worry about
it, that it did not affect Mr. Thompson.

Mr. Thompson testified that Mr. Dittrick was tredtno differently than any other person,
receiving access to a dormitory room only if hexs@jout a card. Mr. Thompson testified that Mr.
Dittrick could not access a dormitory room unlesshlad a card issued by Mr. Thompson. Mr.
Thompson testified that there is a record of eswh Mr. Dittrick accessed the Ohio Fire Academy
dormitory facilities, but to stay overnight in ardotory room required a card issued by Mr.
Thompson.

Mr. Thompson stated that he served as a regisiraver twenty years.

Under questioning by the Employer representatite, Thomson testified that he had
expressed his concern to Superintendent Conwayt droittrick using the Ohio Fire Academy
dormitory facilities because of the frequency withich Mr. Dittrick was using these facilities so

frequently. Mr. Thompson testified that he wasnnstied by Superintendent Conway to forget it.
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Dale D. Dittrick

Dale D. Dittrick, the grievant imi$ proceeding, testified that his overnight staythe
Ohio Fire Academy dormitory had not been wrong. Bittrick was asked whether he had
maintained records about the occasions upon whadtdyed overnight at the Ohio Fire Academy
dormitory facilities and Mr. Dittrick responded thee had not.

Mr. Dittrick testified that after a policy was igsd by the State Fire Marshal concerning
Ohio Department of Commerce staff usage of the Gime Academy dormitory facilities, Mr.
Dittrick had stayed at the dormitory facilities yrnwith approval. Mr. Dittrick recalled that he
would bring spare clothes to the dormitory. Mr.tbék recalled that he received a bill for a long
list of stays at the Ohio Fire Academy dormitorjilhamounting to $2,834.43.

Mr. Dittrick testified that he had not been intewed by any criminal investigator. Mr.
Dittrick recalled that when he asked Dina Karshatsut the sixty-day timeframe for disciplinary
action to occur that had already elapsed, Ms. Kashad responded: “Relax, it's over.” Mr.
Dittrick testified that he had never been informibdt the Employer intended to hold his

disciplinary case in abeyance.

POSITIONS OF THE PARTIES

Position of the Director of the Ohio DepartmentGaimmerce, Employer

On behalf of the Employer, the Director of the @epartment of Commerce, post-
hearing written arguments were submitted that begfim a consideration of the procedural issues
raised by the Union at the arbitration hearing.

First, as to the lack of a response from the Engldg a Step 2 grievance meeting

conducted on July 21, 2015, a mutually agreedfdatbe Step 2 grievance meeting, the Employer
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points out that the parties at that time were dpegainder a Memorandum of Understanding that
contracted the five grievance steps formerly descrin the parties’ agreed grievance procedure
to four grievance steps under the Memorandum ofelstdnding. This contraction in grievance
steps occurred through combining Steps 1 and 2ruhddormer grievance procedure to form a
single first step under the Memorandum of Undedite;m Thus, notes the Employer, what had
been under the prior grievance procedure a Stee@agce meeting, under the Memorandum of
Understanding became a Step 2 grievance meeting.

The Employer notes that the Step 2 grievance ngeaiimder the Memorandum of
Understanding was held on July 21, 2015, and orekwséer the Step 2 grievance meeting, on
July 28, 2015, the Union appealed the grievancen&aliation. The mediation hearing was
scheduled for August 4, 2015, all within the thifitye days allowed for a Step 2 response from
the Employer following the Step 2 grievance meeting

The Employer notes that on the date set for megiathugust 4, 2015, the Union waived
mediation of the grievance.

The Employer points to the language of Articled 2&Gtion 25.02 that provides:

If the grievance is not resolved at Step 3, ohd Agency is untimely with its

response to the grievance at Step Three, absenmanyally agreed to time

extension, the Union may appeal the grievance wiatien...

See Joint Exhihipage 103.

The Employer points out that the language of Aeti2b, section 25.06 of the parties’

Agreement, Joint Exhibit 1, at pages 106-107, read®llows:

In the absence of such extensions at any step vehgreevance response of the
Employer has not been received by the grievantf@tinion representative within
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the specified time limits, the grievant may filethrievance to the next successive

step in the grievance procedure.

The Employer argues that the Step 2 response thhenEmployer did not occur because
the thirty-five days allowed for such a responseatrincated by the Union’s direction, after only
seven days, that the matter be moved to medialio@.Employer points out that the Union then
waived the mediation the Union had requested amd ¢taims the arbitrator should sustain the
grievance because a Step 2 response from the Eenph@s not received. The Employer points
out that the remedy for a lack of response to p 3tgrievance meeting is the authority to file the
grievance at the next successive grievance stidgigrievance procedure as expressed in Article
25, section 25.06. The Employer claims that thk tda Step 2 response from the Employer does
not support sustaining the grievance in this caskamy and all remedies for a lack of a Step 2
response available under the parties’ Agreemeng e@en afforded the Union. The Employer
claims that a lack of a Step 2 response in thigenan these facts provides the Union with no
grounds to complain that it was disadvantaged ynvaay and the Employer contends that this
procedural issue should be rejected by the arbites a basis for sustaining the grievance.

The second procedural issue raised by the Unitiredtiearing, as argued by the Employer,
referenced the fact that the pre-disciplinary nmggteport was not provided to the Union or the
grievant prior to the imposition of discipline. Aitd procedural issue raised by the Union contends
that the discipline imposed was untimely, basechupe date of the pre-disciplinary meeting that
occurred on October 10, 2014.

As to the pre-disciplinary meeting report issugdt®e hearing officer who presided at the
pre-disciplinary meeting that occurred on Octoli&r2014, the Employer points out that there is

no language in the parties’ collective bargainiggeament that requires the Employer to provide
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this pre-disciplinary meeting report to the emplya the Union prior to the imposition of
discipline. The Employer contends that that infaiorarequired to be provided to the Union and
the employee prior to imposing discipline as predd express language in the parties’ collective
bargaining agreement was satisfied by the Employtis case. The Employer claims that it had
neither a contractual duty nor did it engage in past practice that called for the provision of the
pre-disciplinary meeting report to the grievant &melUnion prior to the imposition of discipline.

The Union complains that the discipline imposethia case occurred more than sixty days
after the pre-disciplinary meeting, in contraventad the language of Article 24, section 24.06 of
the parties’ collective bargaining agreement. ThepByer points to other express language in
Article 24, section 24.06 that reads: “At the demn of the Employer, the sixty (60) day
requirement will not apply in cases where a crirhingestigation may occur and the Employer
decides not to make a decision on discipline @ft#r disposition of the criminal charges.”

The Employer contends that its belief that a anathinvestigation could occur as a result
of the actions of Mr. Dittrick at the Ohio Fire Ademy dormitory facilities was reasonably rooted
in the action of the Office of the Ohio Inspectar@ral which referred the matter of Mr. Dittrick’s
Ohio Fire Academy dormitory usage to the LickinguBty, Ohio Prosecuting Attorney. The
Employer deferred to the decision of the LickinguBty, Ohio Prosecuting Attorney and did not
proceed with disciplinary action against the grrévantil the Licking County Prosecuting
Attorney had had an opportunity to reach a concluabout whether criminal charges were to ber
lodged against Mr. Dittrick. The Employer contetitist the grievant is entitled to no relief based
on this procedural objection and the Employer déis&sarbitrator to overrule all of the procedural

objections raised by the Union.
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The Employer notes that the Union has complaifiedfailure by the Employer to produce
documents, in particular weekly status reports ofMttrick. The Employer agrees that the Union
has a right to documents that are “reasonably @vailfrom the Employer and relevant to the
grievance under consideration.” See Joint ExhibiAgicle 25, section 25.09, page 107. The
Employer contends that it undertook every reas@netiort to locate the documents requested by
the Union, culminating in a meeting between the Bygr, the Union, and the grievant that
included the Employer’s Chief Information Secui@jficer. The Employer contends the parties
searched the Employer’s files in an attempt to tleche requested information but were
unsuccessful in locating this information.

The Employer notes that while the Union claimg thase documents were known to the
Employer because they were referenced at the pogstinary meeting on October 10, 2014, the
Employer points out that neither the pre-discipiyn@port nor the notes taken by Tim Thompson
at the meeting reference to the reports or argusribiese reports allegedly support.

The Employer points out that at the arbitratioarire the grievant testified he emailed his
status reports to a supervisor. The Employer whestalproduce the grievant’s complete Outlook
files that included his calendar appointments, emassages, and attachments. The Employer
points out that this information was made availgbléhe Union months prior to the arbitration
hearing and the Employer contends that those doatsmequested by the Union that were found
by the Employer were turned over to the Union. Hraployer argues that the procedural
objections raised by the Union should be rejected.

As to the just cause underlying the dischargdefgrievant from a Fire Training Officer
2 position effective May 6, 2015, the Employer psiout that the grievant was provided with

forewarning and notice of the Employer’s work expéons, having received Agency work rules
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at the time of his hire and notice of updates, et as annual ethics training. Former Ohio Fire
Academy Superintendent Frank Conway testified afattbitration hearing of what was expected
in terms of Mr. Dittrick’s living arrangements a®memunicated to Mr. Dittrick at a pre-
employment interview immediately prior to Mr. Ditk’s hire effective February 1, 2010.

The Employer argues that for the use of dormitagylities at the Ohio Fire Academy to
be proper the use must serve a public purposeEmmoyer refers to a thorough, complete, and
objective investigation conducted by the Ohio Dapant of Commerce culminating in a report
of investigation, Joint Exhibit 3. The Employer pt@ out that the information gathered was
analyzed fairly and reasonably, and both employdes were determined to have stayed at the
Ohio Fire Academy dormitory facilities for their rgenal convenience had their employment
terminated, an appropriate degree of disciplingues the Employer, given the widespread
personal use of the state dormitory facilities.

The Employer points out that at the pre-employnmgetview of Mr. Dittrick by Ohio Fire
Academy Superintendent Frank Conway Mr. Dittrickl baen provided specific, express, advance
notice that the dormitory facilities were to be diser the business needs of the Academy or due
to exigent circumstances such as an emergencylenent weather.

The Employer concedes that under Ohio Fire Acadsuaperintendent Conway use of the
Ohio Fire Academy dormitory facilities by Ohio Depaent of Commerce employees was based
upon an honor system under which an employee nelgdcbeck out a key from the registrar’s
office to access a dormitory room. While the Emplognaintained a card reservation system for
the use of dormitory rooms, it proved to be incoetgland keys could be checked out with nothing
more than another, non-supervisory employee hantlegn out. The Employer claims a

reservation card was filled out for a room key csypradically.
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As to the initial time period considered by thei®@bepartment of Commerce in its
investigation, from February 1, 2010 through Ma4¢l2013, when no written policy about Ohio
Department of Commerce staff usage of the Ohio Atademy dormitories had been in place,
the investigation by the Ohio Department of Comraedentified eighty-five nights on which a
proper public purpose could not be establishefoDittrick’s stay. These dates were established
through badge swipe records which showed Mr. BRtaccessing dormitory areas. The Employer
concedes it cannot establish which dormitory rocas wsed by Mr. Dittrick. The Employer points
out, however, that Mr. Dittrick admitted during hisvestigatory interview to staying “semi-
frequently” in dormitory rooms during this time pmi. See Joint Exhibit 3, page 47. This
information was corroborated by information fronvestigatory interviews of Gerald Robinson,
Kenny Thompson, and Debbie Storts. The Employemsldhe grievant stayed in the dormitory
rooms without approval and without a public purpo3ée Employer claims there is a
preponderance of evidence in the hearing recordbksttiing that the grievant utilized the
dormitory facilities for personal gain without agiémate business purpose on eighty-five
occasions during the February 1, 2010 through M4ar@013 time period.

As to the time period from March 4, 2013 througttdber 4, 2013 when an initial written
policy was established as to Ohio Department of @ence staff usage of the Ohio Fire Academy
dormitories, the grievant stayed in dormitory rocahshe Ohio Fire Academy on three nights in
violation of the written policy then in effect andviolation of state law.

The Employer notes that badge swipe records, eoachedules, students’ records,
instructors’ records, timesheet information, aniédar notes were reviewed to determine if and
when the grievant stayed inappropriately at theoGfire Academy dormitory. The Employer

notes that during this time period dormitory acdesgswipes were available and were reviewed
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to determine when the grievant swiped a card teremspecific dormitory room. The review of
this information, argues the Employer, shows thevgint stayed in the dormitory rooms without
a public purpose and in violation of the dormitase policy then in effect, on March 6, 7, and 25,
2013.

The Employer does not allege inappropriate Ohre Ricademy dormitory usage by the
grievant after October 4, 2013.

As to the witnesses called to testify by the Unible Employer notes that testimony from
Union Chapter President Christine Lightner was prilp directed at procedural issues. The
Employer contends that nothing described in thentesiy of Union Chapter President Lightner
supports the conclusion that the Ohio DepartmenCoimmerce’s investigation violated the
grievant’s rights under the parties’ collectivedmining agreement. The Employer reiterates that
the investigation it conducted was thorough and fai

As to the testimony provided by Gerald Robinstwe, former Deputy Superintendent of
the Ohio Fire Academy, the Employer points out t#at Robinson confirmed that an approval
was required from the Ohio Fire Academy’s Supendént to stay in the dormitory facilities. Mr.
Robinson talked about legitimate reasons for stayinthe Ohio Fire Academy dormitory, none
of which are applicable to the grievant in thisecdsring his inappropriate stays at the dormitory.

Mike Isgett, an intermittent instructor, confirméidat he only stays in the Ohio Fire
Academy dormitory when there is a legitimate reasostay and always informed the registrar’s
office when he did so.

As to Mr. Dittrick’s testimony that he was nevesiructed that overnight stays in the Ohio
Fire Academy dormitory facilities were wrong and. Wittrick’s testimony that he complied with

the dormitory use policy once it was establishetthat he only stayed in the dormitory after March
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4, 2013 with approval, the Employer contends thasé claims are not supported by statements
from Mr. Dittrick in prior interviews by the Officef the Ohio Inspector General or by the Ohio
Department of Commerce. When questioned about wtimezed his stays, the Employer points
out that Mr. Dittrick had said: “[he didn’'t] believthere was anyone specifically authorizing his
stays. If it was needed, dorms are available wheth&lent or instructor.” See Joint Exhibit 3,
page 48. The Employer points out that while Mrtiik refers to a “need” to use the dormitory
facilities, what the grievant is unable to estdbissa legitimate business reason to use thetfasili

on numerous occasions. The Employer claims thatgtrevant used the Ohio Fire Academy
dormitory facilities as an extension of his perd@peace.

It is the position of the Employer that it hasaédished by a preponderance of the evidence
in the hearing record the grievant’s improper usthe Ohio Fire Academy dormitory facilities
and this usage was extensive. The Employer ackmigwkethat while no formal written dormitory
use policy existed until March 4, 2013, Ohio lanegmot and did not permit a public employee
to use state resources for private gain. Even aftegnding to the grievant every benefit of the
doubt, the Ohio Department of Commerce found eigigirt occasions during which Mr. Dittrick
stayed at the dormitory facilities at the Ohio F&keademy without a public purpose. The
Employer notes that the grievant was given an dppdy to support these stays but the grievant
was not able to do so.

The Employer points out that the grievant has nexplained why he chose to stay at the
dormitory at the Ohio Fire Academy rather than &raily member’s home as he had indicated
he would during a pre-employment interview. Thegaint cannot explain, argues the Employer,
why the grievant used the dormitory facilities aseatension of his personal space. Based on Mr.

Dittrick’s extensive personal use of this valugtlélic resource, the Employer claims it executed
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the only disciplinary action commensurate with dififenses underlying the grievant’s repeated,
frequent, and improper behavior, removal.

The Employer contends there was just cause fatiftbarge of the grievant; the Employer
claims there are no procedural defects that vidldtee grievant’s rights under the parties’
collective bargaining agreement, and the Employgesithe arbitrator to deny the grievance in its
entirety.

Position of the Ohio Civil Service Employees Asation, American Federation of State, County
and Municipal Employees, Local 11, AFL-CIqibh

On behalf of the Union and the grievant it is kotikat the grievant’'s employment was
terminated based upon insubordination; an actehdtarrasses, discredits, or interferes with the
Department’s Mission, and a failure of good behavibis contended by the Union that the
Employer has failed to meet the burden of prootimegl to establish just cause for the discharge
of the grievant. The Union contends that the teatiam of the employment of the grievant violates
the language of Article 24, section 24.06 that ptes: “Disciplinary measures imposed shall be
reasonable and commensurate with the offense adidhsit be used solely for punishment.”

The Union notes that until the discharge of thewgmt on May 6, 2015 Mr. Dittrick had
received no discipline of any kind and, as arguethb Union at page one of its post-hearing brief:
“... Itis not as if he had been charged with thestsevere and egregious behaviors such as theft,
violence, or some other heinous behavior that ooeldvexpect when the employer proceeds
directly to termination.”

The Union contends that there has been no evidaemesented showing that the actions of
the grievant were so egregious that the most seeralty available, termination, was warranted.

The Union points out that the hearing record cleaatlects the Employer had no policy governing
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the use of the dormitory facilities at the OhioeFiicademy for the first three years of Mr.
Dittrick’s employment as a Fire Training Officeréahd when a written policy was put in place the
grievant complied with the policy. The Union corderthat the hearing record reflects that from
the time the dormitory usage policy went into effi@c2013 until Mr. Dittrick’s discharge in May,
2015 Mr. Dittrick had had no unauthorized overnigiiatys in the dormitory facilities at the Ohio
Fire Academy.

The Union concedes that Mr. Dittrick had stayedroight in the dormitory facilities at
the Ohio Fire Academy and the Union points out tiether the Union nor the grievant has ever
argued otherwise. The Union argues that Mr. DKk{riowever, had wholeheartedly believed that
it was permissible for him to stay in the dormitdagilities at the Ohio Fire Academy and the
Union points out that there is no evidence in tharimg record indicating that the grievant had
ever been put on notice, in writing or orally, that actions were impermissible. The Union argues
that had Mr. Dittrick been told that it was notessible for him to have acted as he did the events
leading to this arbitration proceeding would nogdaccurred.

As to the reasonableness of the grievant’s bHegfit was permissible for Mr. Dittrick to
stay overnight in the Ohio Fire Academy dormitoagifities, the Union notes that the grievant’s
direct supervisor, Mr. Dupree, had been awareNmabDittrick sometimes stayed overnight in the
dormitory facilities and supervisor Dupree himdedid also been staying overnight in the Ohio
Fire Academy dormitory facilities. The Union clairtiat Mr. Dittrick never tried to hide the fact
of his stays at the Ohio Fire Academy dormitory &ilbwed the only procedure of which he had
been made aware. That procedure consisted of goitige registrar’s office, and requesting and
securing a room key, and returning to the registiaffice with the room key after the dormitory

room stay was over. The Union contends that asdek as the 1970s there had been no policy on
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Ohio Department of Commerce staff usage of the dorynfacilities at the Ohio Fire Academy
and it had been a common occurrence among OhiorDegat of Commerce employees to stay
overnight at the Ohio Fire Academy dormitory. Thaidh argues that the Employer cannot
contend that it had been unaware that no policstedias the lack of such policy was known to a
number of witnesses who testified at the arbitrahearing, including Registrar Ken Thompson.
Registrar Ken Thompson had had the authority tgastormitory rooms and followed the only
procedure in place prior to March 5, 2013, thatwhen Mr. Dittrick requested the use of a
dormitory room and one had been available, Mr. Tjpgon assigned a dormitory room to Mr.
Dittrick, providing a room key to him for this puwge. The Union notes that Ken Thompson in his
testimony recalled that Mr. Dittrick’s ID badge haok had a key to any dormitory room in which
people slept, only to the dormitory’s recreatioaa¢a. If the grievant desired a room at the
dormitory to sleep in one would have been assigmédn by the registrar’s office. Ken Thompson
testified that any time he checked a dormitory raarmto the grievant the system would generate
the appropriate paperwork that would authorizeghevant to stay in the dormitory room. The
Union notes that when Ken Thompson approached Bugedent Conway about the lack of a
clear, written policy on dormitory usage by Ohiogagment of Commerce staff, Ken Thompson
was informed that the question he was raising \@asve your pay grade.”

The Union argues that the facts cited above cdy o construed as tacit approval by
management for Mr. Dittrick’s stays at the dormyjtdacilities. The Union contends that the
evidence available and the sheer amount of timelwed makes it implausible that supervisors
were unaware of how the dormitories were being ushd Union points out that it was not until
an anonymous written complaint was directed to @td@o Department of Commerce and

forwarded on to the Office of the Ohio Inspecton@ml that the Employer decided to implement
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a written policy. The Union describes Mr. Dittriak a scapegoat used to redirect attention away
from the absence of actions that should have kaemtby managers during the time periods in
guestion.

The Union argues that the Employer presented m@pge indicating why it was necessary
to terminate the employment of the grievant andemalence was presented showing that the
discharge of the grievant is commensurate withstheerity of the charges lodged against the
grievant. The Union points out that no testimong wHered as to why a lesser level of discipline
would not have been appropriate and beneficiabtb the grievant and the Employer or if a lesser
level of discipline had even been considered. Thetargues that there is no evidence in the
hearing record proving that the grievant, in faatjated any work rule or policy.

The Union points out that although Tim Thompsoovated testimony at the arbitration
hearing from his perspective as an investigator whiked with General Counsel Diane Lease in
investigating this matter on behalf of the Ohio Bement of Commerce, Tim Thompson had had
no role in determining whether the Employer possg$sst cause to discipline the grievant. The
Union claims that other people in the Ohio Departiref Commerce determined whether any
work rule or policy had been violated.

At page four of the Union’s post-hearing brief tbBowing appears:

... On cross examination, | began to question Mrwriipson on how he felt his

investigation proved that the grievant has speatright on the dates that were

turned over to the Attorney General’s office follection. Mr. Thompson then

testified that it wasn’t a case of whether the \gaig spent the night in the dorms

but rather it was of the grievant having merelyrbpeesent in the dorm area after

hours. This was an absolute shocking statemertetdJnion and was surprising

evidence. This directly contradicts the employessm @locuments that have been

used and referred to repeatedly throughout thissemiatter. The Union argues that

this amounts to what is essentially a “bait andtdwi Even the currently

implemented policy governing the dorm rooms hapnohibition against using the
recreational areas, but rather only addressesngtayiernight. At that moment in
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time that Mr. Thompson made that statement wasehgfirst instance that it had
ever even been suggested that the grievant wag bbearged for anything other
than staying overnight. This contradicts everythingtained in the record. There
has never been a single individual in the histdrihe State Fire Marshal’s office
who has been charged for merely accessing the ttoies. The only time that
anyone has been charged is for staying overnighiinlormitories. This testimony
is even in direct contradiction to the hearingadfs report that had been turned in
to Director Porter. A cursory review of the hearofficers report (Joint Ex.4 pg.1)
makes it irrefutably clear that this is simply ribe case. Management had only
ever been concerned with, and made issue of, tee dawhich they felt they could
prove that the grievant had spent the night in mndd he hearing officer is the
person of record whose primary task is that of mgld determination of whether
probable cause exists to pursue disciplinary a@gainst the grievant for violation
of work rules. In the hearing officers report, tiearing officer clearly states in her
finding that the dates in question had been nardodeevn to only three (3) days.
The hearing officer then continues on in the repod further narrows it down to
only two (2) days. This 2 day in question was wih&t hearing officer had very
clearly based her finding on and is what was turmest to Director Andre Porter
for him to make his ultimate determination...

The Union argues that the “bait and switch” byEmeployer simply serves to illustrate the
arguments and procedural defects raised by therJiitoe Union claims the Employer’s charges
against the grievant at the pre-disciplinary meptind the charges about which Tim Thompson
had provided testimony are two different things anch a change from a pre-disciplinary meeting
to the imposition of discipline to post-disciplifocedures presents a grievous due process
violation. The Union argues that had a Step 2 nespdoeen provided by the Employer this
confusion would have been avoided. The Union arthugsthe testimony from Tim Thompson is
not relevant to the charges against the grievaed tsterminate his employment.

The Union then turns its attention to the procatlissues raised at the arbitration hearing.

The first procedural issue addressed by the Umadatsipost-hearing brief is grounded in
Article 25, section 25.09 that prohibits the Em@opfrom unreasonably denying a request by the
Union for specific documents, books, papers or egses reasonably available to the Employer

and relevant to the grievance under considerafitie. Union argues that the Union had made
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numerous and repeated requests for informatioafarence to the circumstances of the grievant
beginning in May, 2015 but these requests had lggemed. By January, 2016 and March, 2016
the requested information had still not been preditb the Union by the Employer, and when the
Employer took action and looked for the informatiequested by the Union, the information was
not found. The Union claims that for some unexm@édineason all of this evidence was found to
be missing although this evidence was gleaned flensame documents used by the grievant at
the pre-disciplinary meeting, the same evidence ts@stablish the times Mr. Dittrick stayed in
the dormitory rooms.

The Union refers the arbitrator to Article 25, sect25.02, Grievance Steps, which calls
for a response by the agency head or designeenwitty days of the appeal or agreed upon
extension date. According to this language thearsp is to include a description of the events
giving rise to the grievance and the rationale upbich the decision is rendered.

The Union argues that the Employer has ignorediaimguage of Article 25, section 25.02
by failing to submit a Step 2 response. The Unilamntes that the failure to respond at Step 2
violates the grievant's due process rights as tievagnt had a right to know the Employer’s
rationale for the case against him. The Union cdaitmaised numerous questions and procedural
errors at the Step 2 grievance meeting and ardp@eSrployer had had an obligation and duty to
investigate the issues raised and answer questased in defense of the grievant. The Union
claims that when the Employer failed to issue @ Steesponse after the Step 2 grievance meeting
the Employer violated due process by guaranteeiagkaof ability on the part of the grievant or
the Union to secure answers to pertinent questloatead, argues the Union, in this case, the Step
2 grievance meeting afforded the Employer an oppdtst to hear the defenses being proffered by

the Union without providing any definition of theasons for the actions being contemplated by
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the Employer in considering imposing discipline npdr. Dittrick. The Union claims that it was
for this reason that the Union had no choice butaove mediation as the Employer would have
again had the benefit of receiving advice fromUméon about the grievant’s defenses in this case
with no reciprocal communication from the Emplogdout the grounds for the discipline. The
Union claims the Employer could have submittedta gtep 2 response but that is demonstrably
different than no response at all. The Union claiha if the Employer is permitted to terminate
the employment of an employee and simply fail tepoad to a Step 2 meeting, how is the
bargaining unit member to receive due process?Urtien claims that such a failure interferes
with the Union’s ability to prepare an effectivefelgse on behalf of the grievant.

The Union refers to Article 24, section 24.06, Irspion of Discipline, which includes the
following language:

The Agency Head or designated Deputy Director aivadent shall make a final

decision on the recommended disciplinary actiosa@m as reasonably possible

after the conclusion of the pre-discipline meetinghe decision on the

recommended disciplinary action shall be delivarethe employee, if available,

and the Union in writing within sixty (60) days tfe date of the pre-discipline

meeting, which date shall be mandatory...

The Union points out that the pre-discipline megtihat addressed Mr. Ditrick occurred
on October 10, 2014, and the hearing officer'sgiseipline meeting report was directed to the
Director of the Ohio Department of Commerce on Noler 4, 2014. There ensued four and one-
half months during which no disciplinary action waken against Mr. Dittrick. The Union points
out that the Employer did not take action against Dttrick until May 6, 2015, a circumstance
that is described by the Union as an extremelyssize amount of time that exceeds the explicitly

stated time limit of sixty (60) days in which sutiscipline is to be imposed. The Union contends

it is not reasonable for the Employer to have hbkl disciplinary case in abeyance for such a

47



lengthy period of time and argues that there islarguage in the parties’ Agreement that
empowers the Employer to exercise its discretiothis regard retroactively. The Union points

out that to allow such a retroactive effect wouldlify the very reason and need this language is
intended to address. The Union emphasizes thairthdiscipline meeting occurred on October
10, 2014; the hearing officer’s report of the Oewoh0, 2014 pre-discipline meeting was issued
on November 4, 2014; the discharge of Mr. Dittacicurred on May 6, 2015, far beyond the sixty-
day deadline for the imposition of discipline apressed in Article 24, section 24.06.

As to the sixty-day time limit addressed above, tmion attached the Opinion and Award
of Arbitrator Robert Brookins, J.D., Ph.D. that eMaed the same language in Article 24, section
24.06 in the Matter of Arbitration Between the OBiepartment of Rehabilitation and Corrections
(Department of Youth Services) and Ohio Civil SeeMEmployees Association, AFSCME, Local
11, AFL-CIO, grievance number 35-07-20130205-000538, issued December 4, 2013. The
case addressed by Arbitrator Brookins was a digehaase. Arbitrator Brookins sustained the
grievance in its entirety upon finding a fatal prdaral error. Within Arbitrator Brookins’ Opinion
and Award at page 11 Professor Brookins held:Such pellucid language and surrounding
circumstances paint an extremely clear picturdhefRarties’ intent regarding the Agency’s duty
of notification to the Union...” The Union pointsitathat Arbitrator Brookins found that this type
of procedural error, if proven, deprives the adidr of jurisdiction to consider the merits of the
grievance.

The Union claims that the procedural defects alonéhis matter committed by the
Employer are fatal to the discharge of the griewadéred by the Employer. The Union also argues
that the Employer has failed to establish just edos the termination of the employment of the

grievant.
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The arbitrator in the case herein is urged byUuinén to sustain the grievance in its
entirety, reinstate Mr. Dittrick to his employmaenith full back pay and benefits, and make Mr.
Dittrick whole by placing him in the position he uld have been in had the discharge not occurred.

The arbitrator is requested by the Union to rejiaiisdiction over this matter for one year.

DISCUSSION

The Union has raised four procedural issues, eagrhich, argues the Union, leads to a
resolution of the grievance prior to a determinmatid whether just cause was possessed by the
Employer for the removal of the grievant.

The first procedural issue raised by the Uniorresisks the witnesses, documents, books,
and papers relevant to the grievance to be providetthie Union by the Employer under the
language of Article 25, section 25.09 — Relevantné@8ses and Information. The Union claims
that information that should have been availablgnéoEmployer to be provided to the Union, Mr.
Dittrick's weekly status reports, were never pr@ddalthough these documents had been
requested by the Union.

The hearing record indicates that in January, 20jbént effort by the parties to locate the
information requested by the Union was exerted.rédagdeal of information was secured and
provided to the Union including the entire conteotdhe Outlook email account used by Mr.
Dittrick while serving in his Fire Training Office2 position. Officer during the time periods in
guestion, with the grievant having asserted thatitformation sought had been attached to Mr.
Dittrick’s emails. The Employer located and prodde the Union the contents of Mr. Dittrick’s

Outlook email account in its entirety but the imf@tion requested was not found therein.
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It is difficult to accept that, having providedaras of documents, data, correspondence,
emails, instructors’ logs, classroom schedules,a@hdr pertinent information to the Union, the
Employer would in this instance unreasonably demythte Union this subset of requested
information. The arbitrator finds the more credildgplanation to be that a search for the
information was conducted but the information wasfaund. The language of Article 25, section
25.09 empowers the Union to request specific doatsn®ooks, papers, or withnesses reasonably
available from the Employer and relevant to thexgnce under consideration. The language of
Article 25, section 25.09 specifies that in therdvef such a request the request shall not be
unreasonably denied by the Employer.

The arbitrator does not find an unreasonable ddmyathe Employer to provide the
information requested by the Union. The arbitrdiods the Employer provided a great deal of
information to the Union pursuant to the Union’guest but the Employer was unable to locate
the weekly status reports for Mr. Dittrick. Considg that a large volume of documents possessed
by the Employer including class schedules, instmsttlogs, reports of investigation and their
accompanying exhibits, reservation cards, and aata |D badge card swipes were provided to
the Union, the inability to locate the weekly stataports for Mr. Dittrick that had been requested
by the Union is not found by the arbitrator to hdsesn an unreasonable denial of the requested
information. The arbitrator therefore does not fandiolation by the Employer of the language of
Article 25, section 25.09 nor does the arbitratod that the absence of this subset of requested
information interfered with the preparation of thgevant’s defense such that fundamental
principles of fairness and due process were vidlat@e arbitrator finds no basis upon which to
sustain the grievance upon the language of Arfiélesection 25.09 concerning the Employer’s

provision of relevant books, documents, papers vatreesses to the Union.
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The second procedural issue raised by the Unioreadés the Employer’s failure to issue
a Step 2 response following the Step 2 grievancetingethat occurred on July 21, 2015. The
language of Article 25, section 25.02 — Grievantep$ in Step 3 calls for a settlement of the
grievance, a withdrawal of the grievance, or aoesp to the grievance prepared and issued by
the Agency Head or designee within thirty-five (8&)ys of the Step 3 grievance meeting (Step 2
under the parties’ Memorandum of Understandingye8edays after the July 21, 2015 Step 2
grievance meeting, on July 28, 2015, prior to thgByer issuing its Step 2 response, the Union
directed that the unresolved grievance be movedadiation. The Union’s request in this regard
was honored and mediation of the grievance wagsisidée for August 4, 2015. On August 4, 2015
the Union waived mediation of the grievance.

The arbitrator remains unclear about which provisibthe parties’ Agreement allows the
Union to truncate the time allotted to the Emploieissue the Employer's Step 2 response by
directing the grievance to mediation. Step 4 of plaeties’ contractual grievance procedure in
Article 25, section 25.02 allows the Union to agpeagrievance to mediation if the Agency is
untimely in issuing its response to the grievamaéwing the Step 3 (now Step 2) grievance
meeting. Step 4 of the parties’ grievance procedise provides that if the Agency were to be
untimely in its response to the grievance at Stép® Step 2), and absent a mutually agreed time
extension, the Union could appeal the grievandbdmext grievance step, Step 4 (now Step 3).

Whatever the mechanism used by the Union to moee uthresolved grievance to
mediation, that change in direction in the grievapoocess was at the request of the Union. By
July 28, 2015 the Employer still had twenty-eigk8) days in which to issue its Step 2 response

under the language of the parties’ Agreement. Byingpthe grievance to mediation the Union
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interfered with the timeline expressed in Articlg, ection 25.02 for a Step 2 response by the
Employer.

It is the case, nonetheless, that if we acceptih®n’s argument that the Employer
remained under some form of obligation to issu&tep 2 response, even a late Step 2 response,
the absence of such a Step 2 response does notiggvi® an affirmance of the grievance. An
absence of a Step 2 response under the langudbe pérties’ Agreement allows the Union to
move the case to mediation or to move the grievandbe next step in the parties’ grievance
procedure. The Union did move the unresolved griegao mediation and after waiving that
requested mediation the Union moved the unresajviedyance to the next step in the grievance
procedure, Step 4 (now Step 3).

The arbitrator does not find that the Employer wader an obligation to issue a Step 2
response when the Union directed that the unredajvievance be moved to mediation on July
28, 2015. The arbitrator nonetheless finds thdtafEmployer were to be found in violation of the
language of Article 25, section 25.02 for havingefé to issue a Step 2 response, the remedy
available to the Union for this breach has alrebdgn afforded the Union, when the grievance
was moved to mediation and when it was moved tont step in the grievance procedure.
Whether a violation has occurred or has not ocdubiethe absence of the Employer’'s Step 2
response, the Union has received any and all resseiiailable to the Union under the parties’
contractual language in the event of such a breduh arbitrator therefore finds no grounds upon
which to end the consideration of the grievandiatpoint in the arbitration process based upon
the absence of a Step 2 response from the Employer.

The third procedural issue raised by the Union ive® the failure of the Employer to

provide a copy of the hearing officer’s reportloé ppre-discipline meeting to the grievant and the
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Union prior to the imposition of discipline uporetgrievant. The Union claims that fundamental
principles of fairness and due process call forisgahe hearing officer’s pre-discipline meeting
report with the grievant and the Union during the-@isciplinary process so as enable both parties
to understand the nature and details of the chdrgieg contemplated that may support imposing
discipline upon the grievant.

The Employer points to the language of the partediective bargaining agreement and
states that there is no language in the parties2&gent that requires the Employer to share what
is a management tool with the Union and the griepaior to the imposition of discipline. The
Employer rejects the Union’s argument that the Exygd violated the parties’ Agreement by
providing the hearing officer’s report of the prsaipline meeting at the time the discipline is
imposed rather than providing the report to theddrand the grievant when the report is issued.

The pre-discipline meeting that considered Mr. ikt occurred on October 10, 2014 and
the hearing officer's report of the October 10, £Qdre-discipline meeting was issued on
November 4, 2014. The pre-discipline meeting hegoifficer’s report and recommendation was
directed to the Director of the Ohio Departmen€Coimmerce but was not shared with the Union
or the grievant until May 6, 2015, the date upomclviMr. Dittrick’s employment was terminated.

Agreed pre-disciplinary procedures are presentedriicle 24, 24.05 of the parties’
Agreement. Article 24, section 24.05 specifies #traemployee has a right to a meeting prior to
the termination of the employee’s employment. Taiguage provides that: “Prior to the meeting,
the employee and his/her representative shall fiened in writing of the reasons for the
contemplated discipline and the possible form etigiline.” The language of Article 24, section

24.05 provides that: “At the discretion of the Eoydr, in cases where a criminal investigation
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may occur, the pre-disciplinary meeting may be yidauntil after disposition of the criminal
charges.”

The language of Article 24, section 24.06 — Impositof Discipline provides that the
Agency Head or designated Deputy Director or edeitashall make a final decision on the
recommended disciplinary action as soon as reagopabsible after the conclusion of the pre-
discipline meeting.

There follows in Article 24, section 24.06 languagehow discipline is to be imposed.
Nowhere in the parties’ Agreement, however, neitheékrticle 24 — Discipline nor in Article 25
— Grievance Procedure is there a requirementhkdtearing officer’s report and recommendation
arising from the pre-discipline meeting requiredAicle 24, section 24.05 — Pre-Discipline be
provided to the Union and the grievant. In the abseof such an express requirement the arbitrator
does not find a violation of the parties’ Agreembased upon the hearing officer’s report not
having been shared with the Union and the griepant to the imposition of discipline.

The fourth procedural issue raised by the Uniorresiks the amount of time that elapsed
from the date of the pre-discipline meeting toda& upon which the discipline was imposed. The
pre-discipline meeting that is required by Arti2k¢, section 24.05 occurred on October 10, 2014.
The hearing officer’s report of the October 10, 2@te-discipline meeting was issued November
4, 2014 and directed to the Ohio Director of Conwador a final decision on the disciplinary
action recommended against Dale Dittrick. The lagguof Article 24, section 24.06 reads as
follows:

The Agency Head or designated Deputy Director aivedent shall make a final

decision on the recommended disciplinary actiosam as reasonably possible

after the conclusion of the pre-discipline meetinghe decision on the

recommended disciplinary action shall be delivarethe employee, if available,
and the Union in writing within sixty (60) days tfe date of the pre-discipline
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meeting, which date shall be mandatory. It is titent to deliver the decision to

both the employee and the Union within the six@§) (@ay timeframe; however, the

showing of delivery to either the employee or theidd shall satisfy the

Employer’s procedural obligation. At the discretmfithe Employer, the sixty (60)

day requirement will not apply in cases where egral investigation may occur

and the Employer decides not to make a decisiothendiscipline until after

disposition of the criminal charges.

The sixtieth day following October 10, 2014, thetedof the pre-discipline meeting that
addressed Mr. Dittrick, is December 9, 2014. Tlseltrge of the grievant occurred effective May
6, 2015, beyond the sixtieth day following the daftehe pre-discipline meeting. This sixty-day
time limit is described as “mandatory” within thenuage of Article 24, section 24.06 shortly
before the language of Article 24, section 24.08vles an exception to the “mandatory” sixty-
day deadline.

The express language of Article 24, section 2pr@&ides that “... At the discretion of the
Employer, the sixty (60) day requirement will n@ipdy in cases where a criminal investigation
may occur and the Employer decides not to makeiaida on the discipline until after disposition
of the criminal charges.”

It should be recalled that it was not the Ohio &&pent of Commerce that referred this
matter to Licking County Prosecuting Attorney Ketmé&V. Oswalt; the Office of the Ohio
Inspector General forwarded the matter to Lickimgi@ty Prosecutor Oswalt for his consideration.
The Ohio Department of Commerce under the langoédeticle 24, section 24.06, having been
apprised of the fact that the Licking County Pragecwas reviewing the conduct of Mr. Dittrick
to determine whether criminal charges were tolled figainst Mr. Dittrick, decided to wait to take

disciplinary action until the issue of criminal cgas had been resolved. Such discretion is allowed

to be exercised by the Employer under the lango&geticle 24, section 24.06 and was exercised
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in this case by the Employer, an exception allowgd\rticle 24, section 24.06 to the otherwise
mandatory sixty-day time limit for the impositiohdiscipline.

The Opinion and Award of Arbitrator Brookins attad to the Union’s post-hearing brief
addresses the sixty-day time limit expressed inckr4, section 24.06 but not in the context of
criminal charges. Arbitrator Brookins was presentétt a case wherein neither the Union nor the
employee was provided with a disciplinary orderthy Employer within the sixty days allowed
for service of the disciplinary order. The Employggued in that case that there had been an
accepted past practice between the parties tlmavedl service on the sixty-third day rather than
the sixtieth day but this argument was rejectedityitrator Brookins as a construal in conflict
with the clear, specific, and express languagertrcl& 24, section 24.06.

The arbitrator in the case herein does not firad the Opinion and Award of Arbitrator
Brookins cited by the Union is applicable to thet$aof this proceeding.

Licking County Prosecutor Oswalt, directed cormegfence to the Employer dated March
23, 2015 that expressed Prosecutor Oswalt’s imtertt continue to consider whether to lodge
criminal charges against Mr. Dittrick but statecttiProsecutor Oswalt was not asking that
disciplinary steps be held in abeyance pendingderdgsr Oswalt’s final decision on whether to
file criminal charges against Mr. Dittrick.

If the argument were to be made that having betased by Prosecutor Oswalt from
delaying disciplinary action until criminal charge®re resolved that the sixty-day time limit
should be reapplied from the point in time whenseomutor Oswalt’s letter was issued on March
23, 2015, the May 6, 2015 order of discipline isste the grievant would fall within the sixty
days following March 23, 2015. The arbitrator finus language in the parties’ Agreement that

expresses whether the sixty-day time limit wouldttach to the Employer at the point in time
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when the Prosecuting Attorney was no longer a re&saelay proceeding with the disciplinary
process but the facts of this case show a decisithin sixty days of Prosecutor Oswalt’s March
23, 2015 letter in any event.

The arbitrator does not find a violation by the toyer of Article 24, section 24.06 in
taking more than sixty days from the pre-disciplmeeting on October 10, 2014 to imposing
disciplinary action upon the grievant on May 6, 20The exception expressed in Article 24,
section 24.06 empowered the Employer to act imidngit did in this regard, under the discretion
reserved to the Employer by the language of Ar2elesection 24.06.

The arbitrator having declined to grant the griemeon procedural grounds now turns his
attention to the merits of the grievance, thaths,just cause claimed to have been possessed by
the Employer for the removal of the grievant.

The Employer carries the burden of proof on jastse in this proceeding. The Employer,
to prevail, must establish that it possessed msse to discharge the grievant. Because this is not
a criminal proceeding the Employer is not chargétth wroving just cause beyond a reasonable
doubt. The standard of proof in this case is,mtramum, a preponderance of the evidence in the
hearing record, and at a maximum, because thiscoaseders a termination of employment, by
clear and convincing evidence.

Just cause, however, is not defined by languagieeiparties’ Agreement, commonly the
case in collective bargaining agreements in rec¢imgnof the fact that just cause may arise from
a broad range of circumstances, facts, conductpaitves, and take myriad forms. Whether the
grievant can be shown to have engaged in beha&wadicomprises just cause for discipline under
the language of Article 24 of the parties’ Agreemmeand whether the discipline imposed is

commensurate with the grievant's substantiated endact balances on whether the evidence
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provided by the Employer intended to substantiagt ¢ause for the discharge of the grievant
preponderates in the hearing’s evidentiary record.

The Employer is limited by the parties’ Agreemantimposing discipline by express
language in Article 24, section 24.05 which reqaiiteat the employee and his/her representative
be informed in writing of the reasons for the duicary action being contemplated by the
Employer and the form of the discipline being compéated. This written notice was provided by
the Employer on September 26, 2014, Joint Exhiblive September 26, 2014 notice provided to
Mr. Dittrick advised Mr. Dittrick that the Employ&ras contemplating the imposition of discipline
upon Mr. Dittrick for violation of Department WotRules, and stated that the potential level of
discipline being contemplated was reprimand, susipanor removal. The charges presented in
the September 26, 2014 written notice included afiohs of Department Work Rule #2,
Insubordination, failure to follow written or knowpolicies, procedures, practices and/or
supervisory directions; Department Work Rule #5,yAact that embarrasses, discredits, or
interferes with the Department’s mission; and Depant Work Rule #4, Failure of good
behavior, any actions disruptive to the workplaseprofessional conduct; discourteous and/or
rude treatment of another or the public. Followihg enumeration of the work rules alleged to
have been violated, the following appears in thet&wber 26, 2014 written pre-discipline notice
directed to Mr. Dittrick and the Union:

It is alleged that during the time frame of Febyukr2010 through March 4, 2013

and on March 6, 2013, March 7, 2013 and March 2532you used the Ohio Fire

Academy dormitory rooms on 88 days. However, dlisged your usage did not

meet an operational need and that you did not payhe use of the dorm room.

Further, it is alleged that on March 4, 2014, yéaced an unauthorized label on

your State Fire Marshal provided work uniform ispense to a report that was
issued by the Office of the Ohio Inspector GeneraMarch 4, 2014.
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The work rules and enumerated charges listeddarSeptember 26, 2014 written notice
provided to Mr. Dittrick set out above were reqdite be provided to the employee prior to the
pre-discipline meeting as specified by the languafgArticle 24, section 24.05. These charges
presented in the pre-disciplinary notice in thisechecome particularly important in understanding
what the grievant is charged with for purposes eternining just cause for the imposition of
discipline because the hearing officer’s repotthef October 10, 2014 pre-discipline meeting was
not shared with the employee or the Union prichesimposition of discipline. While not sharing
the hearing officer’s report of the pre-disciplimeeting with Mr. Dittrick and the Union prior to
the imposition of discipline was not found by thditxator to be a violation of the parties’
Agreement, not sharing the hearing officer’'s repuaith Mr. Dittrick and the Union until the
discharge was effected on May 6, 2015 providesaime to the employee or the Union of any
alteration to the charges contemplated by the Eyaplas set out in the September 26, 2014 pre-
disciplinary notice. Any expansion of the chargesireerated in the September 26, 2014 pre-
disciplinary notice by the Employer following thect©ber 10, 2014 pre-discipline meeting,
therefore, would occur without written notice tetemployee or his representative prior to the
imposition of discipline, a violation of the expselnguage in Article 24, section 24.05. Thus,
while the actual written pre-disciplinary noticeopided by the Employer to Mr. Dittrick and the
Union about the discipline contemplated by the Exppt against Mr. Dittrick was sufficient under
the language of Article 24, section 24.05, no cesaigeyond those specified in the September 26,
2014 pre-discipline notice can serve to substanjisdt cause because they were not provided to
the employee and the Union prior to the impositbdiscipline.

The express and specific charges presented irSépember 26, 2014 written pre-

disciplinary notice provided to Mr. Dittrick andeghUnion refer specifically to usage of the State
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Fire Marshal’s dormitory facilities by Mr. Dittrickom February 1, 2010 through March 25, 2013
on eighty-eight (88) days when Mr. Dittrick’'s stag®l not meet an operational need and Mr.
Dittrick did not pay for the use of the dormitogom.

The other charge presented in the September 26, R@&tdisciplinary notice relates to
tape being placed by Mr. Dittrick over his unifosmdentity tag in response to the issuance of the
report of the investigation by the Office of thei®@lnspector General on March 4, 2014. Mr.
Dittrick does not deny placing the tape on his amif and does not deny the inappropriateness of
this gesture.

Placing tape over an identity tag may be embamggsithe Department and may present
unprofessional conduct on the part of the grievatthis misconduct does not, standing alone,
present an offense that can support the removalfioe-year employee with no prior discipline.
The mocking gesture presented by the tape withnabeu written upon it to make the uniform
appear more like a prisoner’s uniform had had &isng quality to it such that it rises to the level
of insubordination, an embarrassment, and unpnofesisconduct, but in the discharge of the
grievant on May 6, 2015 the prank with the taper@nuniform is an instance of misconduct that
is appended to the more serious charges that mibnedEmployer to consider and order the
discharge of the grievant.

Much has been made of the absence of a writtercypals to Ohio Department of
Commerce staff usage of the Ohio Fire Academy domnfacilities prior to March 4, 2013. It is
true that in the absence of a written policy itreatnbe shown that the Employer’s written policy
was violated prior to March 4, 2013 because na@ripolicy existed prior to March 4, 2013. This
may serve to avoid accountability for violating@ipy because the policy does not exist, but the

lack of a written policy does not immunize an enyple from accountability for misconduct that
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is known or should have been known to be prohibéeen in the absence of a written policy to
that effect.

Had the employee in this case helped himself tate sehicle and state-provided fuel for
the vehicle without a legitimate public purpose #émployee would rightfully be held to account
for the use of state property without the consdnthe owner of the property or the person
authorized to give such consent.

In the case herein, there is no allegation thatgtievant helped himself to the use of a
state vehicle but there is clear and convincingl@wvie in the hearing record indicating that on
frequent and repeated occasions between Febru@g10,and March 25, 2013 the grievant did
avail himself of the use of state property, nangehgsidential facility owned and operated by the
state of Ohio used to facilitate state-sponsorethitrg in firefighting, fire prevention, and
emergency services. Ohio Revised Code section @918heft, provides:

(A) No person, with purpose to deprive the ownepperty or services, shall

knowingly obtain or exert control over either thegerty or services in any of the

following ways:

(1) Without the consent of the owner or person attled to give consent;

(2) Beyond the scope of the express or implied eoinsf the owner or person
authorized to give consent;

(3) By deception [.]

* * *

Ohio Revised Code section 2921.41, Theft in @fffzrovides that:

(A) No public official or party official shall comihany theft offense, as defined in
division (K) of section 2913.01 of the Revised Codbien either of the following
applies:
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(1) The offender uses the offender’s office in afdcommitting the offense or
permits or assents to its use in aid of committivgoffense;

(2) The property or service involved is owned big thtate, any other state, the

United States, a county, a municipal corporatiortp\anship, or any political

subdivision, department, or agency of any of thisrowned by a political party or

is part of a political campaign fund.

“Public official” for purposes of Ohio Revised Gondection 2921.41, Theft in Office, is
defined by Ohio Revised Code section 2921.01(Ayelsding any employee of the state, whether
in a temporary or permanent capacity. Mr. Dittrigs an employee of the state of Ohio as an
employee of the Ohio Department of Commerce withéDivision of the State Fire Marshal. Mr.
Dittrick does not deny staying overnight at the ®lfire Academy dormitory facilities on
numerous occasions during the time period from daatyrl, 2010 through March 4, 2013, and the
arbitrator finds self-evident that Mr. Dittrick’srgximity to the Ohio Fire Academy dormitory
facilities, Mr. Dittrick’s access to the Ohio Fikeademy dormitory facilities, and Mr. Dittrick’s
use of Ohio Fire Academy dormitory rooms to stagraight were facilitated by Mr. Dittrick’s
position with the Ohio Fire Academy as a Fire TragnOfficer 2.

As to Mr. Dittrick’s belief that he had permissitmstay overnight on frequent occasions
at the Ohio Fire Academy dormitory facilities, gmditrator is unable to square this claimed belief
with the pre-employment interview Mr. Dittrick erggad in with (then) Superintendent of the Ohio
Fire Academy, Frank Conway. Had Mr. Dittrick beenifed to stay overnight at the Ohio Fire
Academy dormitory facilities at his convenience dodhis personal benefit there would have
been no reason to discuss the location of Mr. Dk residence located ninety miles from the
Academy and there would have been no reason tegxponcern about the commute required of
Mr. Dittrick to his residence on a daily basis if.NDittrick were to be hired for the position he

was then seeking. Instead, at the pre-employméertview before Superintendent Conway, Mr.
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Dittrick assured Superintendent Conway that Mrtri2i had access to a residence nearby where
he could stay. Such an assurance makes no setgeGhio Fire Academy dormitory facilities
were open to Mr. Dittrick for his personal use.

The arbitrator is also not persuaded that theaygbpurportedly received by Mr. Dittrick
from his immediate supervisor, Mr. Dupree, provitleelapproval necessary to allow Mr. Dittrick
to use state of Ohio resources on a repeated agdent basis without paying for such use and
without a public purpose for such use.

The arbitrator noted earlier in this discussioat tthe charges brought by the Employer
against Mr. Dittrick as expressed in the writtea-giscipline notice issued on September 26, 2014,
Joint Exhibit 4, may not be expanded because tisene notice of any increase in the charges
made against Mr. Dittrick after receiving the pisetpline notice. The charges in the pre-
discipline notice, provided to Mr. Dittrick in aaaance with Article 24, section 24.05, refer to
using the Ohio Fire Academy dormitory rooms withantoperational need and not compensating
the state of Ohio for the use of the dormitory reoffhese charges do not include Mr. Dittrick
accessing the common areas in the Ohio Fire Acadiemmyitory facilities, such as the recreational
lounge. Such access for this limited use of thenitory facilities is_not a violation of any work
rule nor the subject of any administrative or criatiprohibition nor mentioned in the September
26, 2014 pre-discipline notice.

The arbitrator is persuaded that there is a prég@mce of evidence in the hearing record
that is credible, reliable, and convincing on thiewant’'s use of the Ohio Fire Academy dormitory
rooms from February 1, 2010 through March 4, 20413.Dittrick used the dormitory facilities at
the Ohio Fire Academy for personal gain on aboghtgifive separate occasions. The dates of

these occasions are in the investigative reportiseoOffice of the Ohio Inspector General and the
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Ohio Department of Commerce and there is nothirtgerhearing record indicating an operational
need for these stays by Mr. Dittrick. It is impdssifor the arbitrator to accept that there were a
sufficient number of days of inclement weatheremrergencies, or late classes pouring over into
early instruction the next day to justify the freqay of the dormitory usage by the grievant. If
there is some ambiguity as to the precise numb&iroDittrick’s stays from February 1, 2010
through March 4, 2013 it is clear from the testimah witnesses that an overnight stay by Mr.
Dittrick at the Ohio Fire Academy dormitory wasraduent occurrence, was well-known around
the Ohio Fire Academy by word of mouth, and in maages, as many as eighty-five cases, the
Ohio Fire Academy dormitory facilities were used WBly. Ditrick to stay overnight for no
legitimate public purpose.

The hearing record presents clear and convincinderce that Mr. Dittrick stayed
overnight at the Ohio Fire Academy dormitory fams on March 6, 2013; March 7, 2013; And
March 25, 2013 during a time period when a wrigpaticy was in effect that required approval
from officials designated in the policy if a purposxpressed in the policy was not a reason for
staying overnight at the dormitory at the Ohio Fx@ademy. A preponderance of evidence in the
hearing record reflects that on March 6 and 7, 2@ft8r being informed of the written policy that
was established in reaction to Mr. Dittrick’s loteggding, frequent, and improper overnight stays
at the Ohio Fire Academy dormitory, Mr. Dittrickaged over on these two nights, March 6 and
7, 2013, without approval and in contraventionte hew written policy. Mr. Dittrick explained
at the arbitration hearing that he had used theeediys to move his personal effects from the
Ohio Fire Academy dormitory.

The arbitrator finds the improper usage of theafire Academy dormitory facilities by

Mr. Dittrick, both prior to and subsequent to Ma#;t2013, provides just cause for discipline. The
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frequency with which the improper usage occurred #re continuing improper usage of the
dormitory facilities on March 6, 7, and 25, 2013leet a long-term pattern of misconduct, a
recalcitrance in recognizing that this impropergeshad to cease, and a sufficient basis upon
which to order the removal of the grievant. In thegard the arbitrator reviewed the discipline
policy of the Employer, Joint Exhibit 7, policy nber 201.0. Within this policy is a disciplinary
grid. The frequency with which Mr. Dittrick usedat property for unauthorized purposes
supports the severity of the discipline imposed.

The arbitrator finds no procedural basis upon widicsustain the grievance. The arbitrator
finds the Employer did have sufficient just causetder the discharge of the grievant effective

May 6, 2015. The arbitrator therefore declinesramgthe grievance.

[The remainder of this page is blank.]
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AWARD

1. The grievance is arbitrable and properly betbee arbitrator for review and

disposition.

2. The Director of the Ohio Department of Commerraoved the grievant from

his position as a Fire Training Officer 2 for jusiuse.

3. The frequency of the stays at the Ohio Fire &ocayldormitory by the grievant
without a public purpose and without approval supgpthe discharge of the

grievant.

4. The grievance is denied.

Howawrd D. SUlner

Howard D. Silver, Esquire
Arbitrator

500 City Park Avenue
Columbus, Ohio 43215
howard-silver@att.net

Columbus, Ohio
July 12, 2016
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