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HOLDING: Grievance GRANTED. The Arbitrator found that Grievant’s termination was unjustified because Management failed to show that Grievant (1) obtained a phone number for a client from official work documents, (2) used her position to solicit free and/or discounted hockey tickets from a client, or (3) provided false and/or misleading testimony during the investigation. 
Facts: ODPS gives preferential treatment to VIP customers. BMV Chief of Customer Service, Don Burris, asked Grievant to assist a Columbus Blue Jackets’ player. Over the next several days, Grievant exchanged professional phone calls and texts with the player and the player’s father. Grievant asserts that at some point she inquired whether the player was aware of a source that might offer free or discounted tickets to Blue Jackets’ games. The Employer asserts Grievant asked the player for free or discounted tickets. An investigation was conducted and Grievant was terminated.
Union: The Union contended that the termination was unjustified because the player gave Grievant his cell phone number; Grievant only contacted the player for business purposes. The Union asserted that Grievant only inquired if the player or his father was aware of a source where she might obtain free or discounted tickets—she did not solicit either person for tickets. Finally, the Union argued that the investigation was unfair as Grievant is not a native English speaker and the investigatory interview was conducted in a manner intended to mislead through repetitive and confusing questions.
Employer: The Employer asserted that ODPS was justified in terminating Grievant because she violated three work rules—(1) failure of good behavior, (2) unauthorized use, misuse, or abuse of state property or equipment, and (3) falsification—when she took the player’s phone number off of the paperwork he submitted and contacted him. The Employer argued that Grievant used her personal cell to contact the player and ask for free or discounted tickets and also used her state-issued computer for non-work related purposes. The Employer argued that Grievant then lied about her conduct during an investigatory interview by changing her answers during questioning. 
Decision: The Arbitrator found that although Grievant used her personal cell phone to conduct business and used her work computer for non-work purposes, she was not terminated for just cause because the Employer failed to prove violations of all three work rules. ODPS’s policy of offering preferential treatment to VIP customers created an environment in which employees would have difficulty discerning what behavior was appropriate versus inappropriate. The record did not establish that Grievant obtained the player’s number from official paperwork nor that she asked for free or discounted tickets. The player stated Grievant did not ask him for tickets. Although the investigator did not believe this, the investigator did no interview the father. Finally, the interview of Grievant was conducted in a confusing manner and Grievant never “admitted” to the violations.
