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PROCEDURAL BACKGROUND

This matter came on for an arbitration hearinghay 29, 2015 at 10:00 a.m. in a
conference room at the offices of the Union at 8@frthington Road, Westerville, Ohio 43082.
At the hearing both parties were afforded a fuldl dair opportunity to present evidence and
arguments in support of their positions. The hepooncluded on May 29, 2015 and the hearing
record was closed at that time.

Post-hearing briefs from both parties were reakiwethe arbitrator on June 29, 2015 and
exchanged between the parties.

No challenge to the arbitrability of the grievaras been raised.

This matter proceeds under the authority of thégsrcollective bargaining agreement in
effect from March 1, 2012 through February 28, 2Qifsler Article 25, Grievance Procedure.

Both parties have carried out their respective @idacal obligations in moving the
unresolved grievance to final and binding arbitnati

This matter is properly before the arbitrator fewview and resolution.

ISSUE

The parties agreed to the following issue statémen

Was the contract violated when the Employer tdbk grievant's

application out of the selection process, and iveat shall the remedy be?



JOINT STIPULATIONS

The parties have stipulated to the following:

9.

The instant case is a non-selection grievance.

The posted vacancy was for a Customer SeAssestant 2 (CSA2), pay range
28.

The grievant and the selected candidate viierenly applicants in the pool.
The vacancy was a lateral for the grievanttaedselected candidate.

Grievant and Selected Candidate were coworkehe same office performing
the same duties.

Grievant is, and the selected candidate wBsivar License Examiner 1, pay
range 28.

The grievant and the selected candidate metnMim Qualifications for the
CSA 2 posting.

The grievant and the selected candidate ao#ptine free (at the time of
application as well as currently).

The grievant is more senior than the selecéedidate.

10. The CSA 2 vacancy is in the same office agtleant’s spouse.

11.

12.

The grievant’s spouse is a CSA 3.

ORC 4117.01(F) Definition of a supervisor: f@wisor” means any individual
who has authority, in the interest of the publicptoger, to hire, transfer,
suspend, lay off, recall, promote, discharge, asseward, or discipline other
public employees; to responsibly direct them; tjusidtheir grievances; or to
effectively recommend such action, if the exercisthat authority is not of a
merely routine or clerical nature, but requiresube of independent judgment,



JOINT EXHIBITS

The patrties stipulated to the authenticity andiadinility of the following exhibits:

Joint Exhibit 1 — Parties’ collective bargainingegment in effect from March 1,
2012 through FebruaBy 2015.

Joint Exhibit 2 — Grievance form dated January2®i,4 from the Union and
grievant Perry Watley.

Joint Exhibit 3 — Posting of Customer Service Aissis2 position, inviting bids
from January 6, 2014anuary 15, 2014 at 11:59 p.m.

Joint Exhibit 4 — Application from Rosalyn A. Gagm#or posted Customer
Service Assistant 2 gos; Ms. Gaines was selected by the
Employer for the postebition.

Joint Exhibit 5 — Application from grievant Perryailey for posted Customer
Service Assistant 2ipos.

Joint Exhibit 6 — Classification specification fBustomer Service Assistant
classification serigsries number 6443, includes classification
specification for Custer Service Assistant 2, job code number
64432 and Customer BerAssistant 3, job code number
64433.

Joint Exhibit 7 - January 17, 2014 email from Jé&mPletcher, HCM Analyst,
Human Resources, Ohio Department of Public Safetlylr.
Watley, notifying Mr. Watley that as to the CSA @sigion for
which Mr. Watley had made application, Mr. Watley’'s
application “... will not be moving forward in tlagplication
process.”

Joint Exhibit 8 — January 17, 2014 memorandum fdemmifer Pletcher, HCM
Analyst, Human Resources, Ohio Department of P@diety, to
Derek Hooten, Cincinnati Reinstatement Office Consto
Service Manager, recommending that applicant Rosalines
be selected to fill the vacant, posted CustomeviGeAssistant 2
position located at the Bureau of Motor Vehiclegiénnati
Reinstatement Office. In making this recommendaliitsn
Pletcher noted that Human Resources had revieveed th
application from Ms. Gaines and had found that apiglicant
met the minimum qualifications for the position. N&etcher
also paraphrased the language in Article 17, sedtfo05 by
including in her memorandum the following:



“If the position is in a classificatievhich is assigned to pay
ranges 28 or higher, the job shall be awarded teligible
bargaining unit employee on the basis of qualifor#,
experience, education and active disciplinary rec@vhen
these factors are substantially equal State sénisinall be
the determining factor.”

Joint Exhibit 9 — Position description for the Garser Service Assistant 3
position filled by AiastWatley.

Joint Exhibit 10 — Unsigned and undated positioscdption presenting job
duties for a position classified Customer Servissistant 2.

STATEMENT OF THE CASE

The parties to this arbitration proceeding, theeStd Ohio, Department of Public Safety,
the Employer, and the Ohio Civil Service Employ@ssociation, American Federation of State,
County and Municipal Employees, Local 11, AFL-ClBe Union, are parties to a collective
bargaining agreement in effect from March 1, 2di@ugh February 28, 2015, Joint Exhibit 1.

On January 6, 2014, the Employer posted noticex afacant, full-time, permanent,
bargaining unit position classified Customer SeeVAssistant 2, a position at the Ohio Department
of Public Safety’s Bureau of Motor Vehicles’ Cinoati Reinstatement Office at 10948 Hamilton
Avenue, Cincinnati, Ohio 45231. This posting ingitdids for this full-time, permanent,
bargaining unit position. The time period for thimittal of an application for the posted position
was from January 6, 2014 to January 15, 2014 &913.m.

By the end of the period for submitting bids oe ffosted position, January 15, 2014 at
11:59 p.m., the Employer had received two applicetifor the posted Customer Service Assistant
2 position, one from the grievant, Perry Watleyd ane from Rosalyn Gaines, the applicant who

was selected to fill the position. Mr. Watley and.NGaines were coworkers in the same office



and performed the same duties when they filed #ygnlications. See Joint Stipulation 5. Both
Ms. Gaines and Mr. Watley at the time their appioes were submitted were serving within
positions classified Driver License Examiner 1, paryge 28. See Joint Stipulation 6.

Both Ms. Gaines and Mr. Watley met the minimumliigations for the Customer Service
Assistant 2 position. See Joint Stipulation 7. §hevant and Ms. Gaines are discipline free, both
at the time of the submittal of their applicati@msl currently. See Joint Stipulation 8.

Mr. Watley possesses more State seniority thanGdmes. See Joint Stipulation 9.

The vacant Customer Service Assistant 2 positias hateral to the positions filled by Mr.
Watley and Ms. Gaines when they submitted theitiegipons for the vacant position. See Joint
Stipulation 4.

The Customer Service Assistant 2 position at igsti@s proceeding is located in the same
office in which Mr. Watley’s wife works. See Joistipulation 10. Mr. Watley's wife works from
a position classified Customer Service Assistai@e® Joint Stipulation 11.

On January 17, 2014, Mr. Watley was notified thatapplication for the Customer Service
Assistant 2 position at the Cincinnati Reinstatein@fice was being removed from consideration.
See Joint Exhibit 7, page one.

On January 22, 2014, Ms. Gaines was notifiedgdhathad been selected to fill the posted
Customer Service Assistant 2 position at the BM®fiscinnati Reinstatement Office. This notice
informed Ms. Gaines that she would begin her nesigasent in the posted position effective
Monday, February 10, 2014. See Joint Exhibit 8 epag

On January 24, 2014, the Union and Mr. Watleydfgewritten grievance form with the

Employer that stated the following:



Perry Watley DX2 submitted online an applicatifor a lateral transfer to a

vacant CSA2 position (20051439) on January 12, 20@n Jan 17, 2014 Mr.

Watley received a Email from Jennifer Pletcher, HEMalyst HR. “Per our earlier

conversation concerning the CSA2 — BMV — CincinRainstatement position you

will not be moving forward in the application prese¢ Mr. Watley state he was

told he could not be consider for vacancy due woitild be a conflict because his

wife work in office CSA3

Under “Remedy sought” within the written grievarfoem, Joint Exhibit 2, page one, the
following appears: “That Mr. Watley be awarded #aeant CSA2 position (20051439) any back
pay due all benefits and to be made whole in ajlsvastop discrimination”.

A step three meeting about the grievance was cmd/en February 19, 2014. This step
three meeting was attended by the grievant, tlevant's Union representative, and the step three
meeting officer, Samantha Genders. Within the gtes®e response issued by Ms. Genders on April
1, 2014, Joint Exhibit 2, pages 5 — 6, it was nalted the grievant applied for a Customer Service
Assistant 2 position in the Cincinnati Reinstatetr@ffice but the grievant was removed from
consideration because the grievant’s spouse issto@er Service Assistant 3 in the Cincinnati
Reinstatement Office. Ms. Genders noted in her gtege response that the grievant’s spouse is
the lead worker over the posted CSA 2 position.

Ms. Genders in her April 1, 2014 step three resparoted that the Union emphasized that
the grievant’s spouse is a bargaining unit emplayee therefore would not be supervising the
CSA 2 position in the Cincinnati Reinstatement €dfiThe Union argued at the step three meeting
that nepotism is not an issue as to the CSA 3ipaositecause that position has no supervisory
authority over the CSA 2 position. The Union pothtaut at the step three meeting that another
married couple was permitted to work together atBMV’s Seven Hills Office, and pointed out

that a supervisor in the Sharonville Office hadrbalbowed to supervise her sister-in-law in the

absence of her sister-in-law’s direct supervisor.



Ms. Genders in her step three response refekstitde 17, section 17.09 of the parties’
collective bargaining agreement which addressestisep. The language of Article 17, section
17.09 begins: “No employee shall be directly suigea by a member of his/her immediate family.
‘Immediate family’ is defined for the purposes bist Section to include: spouse ...”

Ms. Genders noted in her step three responsehtbajrievant’'s spouse is a CSA 3 at the
Cincinnati Reinstatement Office and serves as @ @ ker over the CSA 2 position sought by
the grievant. In this regard Ms. Genders refercethé position description for the position filled
by Mrs. Watley which includes a reference to sep\an a lead worker over lower-level Customer
Service Assistants (i.e., provide work directionl armining on a daily basis).

Ms. Genders stated in her step three responsththexamples of purported nepotism cited
by the Union are distinguishable from the factsearhying the CSA 2 position at issue under Mr.
Watley’s grievance. Ms. Genders noted in her dtepetresponse that the two employees at the
Seven Hills BMV Office cited by the Union are batlassified CSA 2, and in the other example,
the fill-in supervisor is not assigned as the erypdds day-to-day supervisor.

Ms. Genders in her step three response directdité grievance be denied in its entirety.

The grievance remained unresolved and was movidaioand binding arbitration under

Article 25, section 25.02, Step Five.

SUMMARY OF TESTIMONY

Donna Howard
Donna Howard is employed by the Ohio Department®uoblic Safety in a position
classified Customer Service Assistant 2. Ms. Hovweasl been employed by the Ohio Department

of Public Safety for fourteen years. Ms. Howardvided previous service in the Department from



a position classified Clerk 3. Ms. Howard’s empl@mhhistory includes working as a paralegal
in a law office. Ms. Howard serves as Vice PredidéJnion Chapter 2503.

Ms. Howard referred to Article 17, section 17.0¥pplications, within the parties’
collective bargaining agreement. This provisionibgg‘Employees may file timely applications
for permanent transfers, promotions, lateral trarssbr demotions. Applicants must specify on the
application how they possess the minimum qualiecet for the position.”

Ms. Howard referred to Article 17, section 17.08@ in the parties’ collective bargaining
agreement, language that provides that if therenaféple applicants for a lateral transfer “..eth
selection will be made from the most senior applicggho meets minimum qualifications as stated
above.”

Ms. Howard explained that an expectational inemis conducted among applicants for
a position at the discretion of the Employer. Mewrd testified that expectational interviews are
not used in scoring applicants.

Ms. Howard testified that the issue of nepotisisesrwhen a supervisor directly supervises
a family member. Ms. Howard testified that in tlese of Mr. Watley, his application should not
have been removed from consideration for the pgstsdion because Mr. Watley’s wife is not a
direct supervisor. Ms. Howard referred to Articlg $ection 17.09 — Nepotism, which begins with
the sentence: “No employee shall be directly supedvby a member of his/her immediate
family.” Ms. Howard agreed that there follows aidgfon for “immediate family” that includes
spouse.

Ms. Howard referred to Ohio Revised Code sectibh7401(F) that defines “Supervisor”

as meaning:

10



... any individual who has authority, in the intgref the public employer, to hire,
transfer, suspend, lay off, recall, promote, disgbaassign, reward, or discipline

other public employees; to responsibly direct thenadjust their grievances; or to
effectively recommend such action, if the exer@$dghat authority is not of a

merely routine or clerical nature, but requiresubke of independent judgment...

Ms. Howard testified that a Customer Service Aasis 3 position assigned to a

reinstatement office is not required to perfornedirsupervisory duties.

Stacy Mixon

Stacy Mixon is a Fiscal Specialist with the Ohigdartment of Public Safety and President
of Union Chapter 2503. Ms. Mixon testified at theahing herein that couples in relationships
work together in the workplace within the Ohio Deipeent of Public Safety. Ms. Mixon testified
that this happens all the time. Ms. Mixon testifigt it is not uncommon within the Ohio

Department of Public Safety to encounter marriegvookers.

Aiasha Watley

Aiasha Watley is the wife of Perry Watley, theegant in this proceeding. Ms. Watley
serves within a Customer Service Assistant 3 moséit the Ohio Department of Public Safety’s
Cincinnati Reinstatement Office.

Ms. Watley has been employed by the Ohio DepartrokeRublic Safety for fifteen and
one-half years, having begun her service withinDkepartment as a Customer Service Assistant
2 in 1999 and assuming the position of CustomeriGeAssistant 3 in 2003. Ms. Watley testified
that the Cincinnati Reinstatement Office issuegals’ licenses.

Ms. Watley testified that the Cincinnati Reinstagmt Office has a Customer Service
Manager, Derek Hooten, Ms. Watley’s direct supenend the only direct supervisor assigned

to the Cincinnati Reinstatement Office. Ms. Watlestified that there are seven to eight Customer
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Service Assistant 2’s within the Cincinnati Reitstaent Office and one Customer Service
Assistant 3, Ms. Watley.

Ms. Watley testified that a customer service dessktaffed by the Customer Service
Assistant 2’s, with two CSA 2’s assigned to thenfroustomer service desk during working hours.
Ms. Watley testified that she does provide traifim@SA 2’s but noted that some CSA 2’s also
provide training. Ms. Watley testified that she hasauthority to recommend who to retain in the
office but does provide information to her supesvigbout how the work of the office is
progressing.

As a lead worker in the Cincinnati Reinstatemetfic® Ms. Watley makes a bank deposit
on behalf of the office when Customer Service Mandtpoten, who normally handles this duty,
is unavailable to make the deposit.

Ms. Watley testified that she is not called uponntake judgments about policy. Ms.
Watley confirmed that lunch breaks and mid-shigdiks are scheduled by Ms. Watley in her
capacity as the Customer Service Assistant 3 iftiee.

Under questioning by the representative of the IBygp, Ms. Watley testified that she
talks to those customers who have asked to speakigher official in interacting with a Customer
Service Assistant 2. Ms. Watley has offered guidatac Customer Service Assistant 2’'s on
complex issues. Ms. Watley testified that she mtesitraining to newly hired employees during
their probationary periods and advises her suparas training.

Under redirect examination by the Union’s représive, Ms. Watley testified that she
makes no recommendation as to discipline, leavgastq, or promotions from her CSA 3 position

in the Cincinnati Reinstatement Office.
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Perry Watley

Perry Watley has been employed by the Ohio Degartof Public Safety for twenty-three
and one-half years. Mr. Watley serves within afi@siclassified Driver License Examiner 1. Mr.
Watley began his tenure with the Ohio DepartmenPuwlblic Safety at the Sharonville Office,
moved to the Mt. Healthy Office, and then moveth® Seven Hills Office.

Mr. Watley testified that he wished to be considiefor the Customer Service Assistant 2
position at the Cincinnati Reinstatement Officesaese he had spent twenty-three and one-half
years “on the road” in the heat and the cold arghed to work from a position that was more
regular in its hours and its duties.

Mr. Watley testified that he had received a tetephcall from Jennifer Pletcher who
informed Mr. Watley that Mr. Watley would not bensidered for the Customer Service Assistant
2 position at the Cincinnati Reinstatement Offiegduse of nepotism, as Mr. Watley's wife was

serving as a Customer Service Assistant 3 at ffiaeo

Jennifer McLendon

Jennifer McLendon is a Human Capital Managememaddar employed within the Ohio
Department of Public Safety’s Division of Human Baxes. Ms. McLendon has been serving in
her current position since February, 2015. Pridréocurrent assignment, Ms. McLendon served
as a Human Capital Management Senior Administfatoone and one-half years.

Ms. McLendon referred to Joint Exhibit 6, the ecléisation series that contains both
Customer Service Assistant 2 and Customer Serssestant 3. Ms. McLendon noted that while
Customer Service Assistant 2’s are to interactctlyewith customers, a Customer Service

Assistant 3 is to serve as a lead worker with resjidities that include directing the work of the
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office and providing training. As a lead workeretBustomer Service Assistant 3, according to
Ms. McLendon, is also required to provide noticewthssues of work performance.

Under questioning by the Union’s representatives. MicLendon confirmed that the
Customer Service Assistant 3 position is withinliaegaining unit and is assigned bargaining unit
work. Ms. McLendon agreed that there is nothinghimitthe classification specification for

Customer Service Assistant 3 that refers to pragdnput on work performance.

Jennifer Pletcher

Jennifer Pletcher is a Human Capital ManagemenioBd@nalyst employed within the
Ohio Department of Public Safety in the Division ldiiman Resources. Ms. Pletcher’s prior
employment was as an HCM Analyst.

Ms. Pletcher explained that there had been twdicgpps for the Customer Service
Assistant 2 position at the Cincinnati Reinstatent@fiice, Ms. Gaines and Mr. Watley. Their
applications were directed to a hiring managemteimine whether minimum qualifications were
met. Ms. Pletcher testified that the hiring managsted that the Customer Service Assistant 3
position at the Cincinnati Reinstatement Office \fitsd by the spouse of one of the applicants.
The issue was raised with the Ohio Department bfie&afety’'s Human Resources Administrator
and it was determined by the Employer that a condli interest would arise with the employment
of Mr. Watley in the Customer Service Assistanbgipon at the Cincinnati Reinstatement Office,
that such a circumstance would violate contracguage that bars nepotism, and therefore Mr.

Watley's application was ordered withdrawn from sideration by the Employer.
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Elizabeth Dziatkowicz

Elizabeth Dziatkowicz is a Human Capital Managetstiministrator within the Ohio
Department of Public Safety. Ms. Dziatkowicz hawed in her current position since December,
2014. During the nine years prior to her presesigasnent, Ms. Dziatkowicz served as an HCM
Manager within the Ohio Department of Public Safety

Ms. Dziatkowicz testified that she had been infednby Ms. Plethcher of the Customer
Service Assistant 3 position filled by Ms. Watleydahe application from Ms. Watley’'s spouse to
fill the Customer Service Assistant 2 position hé tCincinnati Reinstatement Office. Ms.
Dziatkowicz stated that the Customer Service Aasts® position was not a supervisor’s position

but Ms. Watley, according to Ms. Dziatkowicz, wapervising in her role as a lead worker.

Derek Hooten

Derek Hooten is the Customer Service ManagéreaCincinnati Reinstatement Office
and has served in this position for seven years. Hdoten supervises a staff of nine — eight
Customer Service Assistant 2’s and one CustomeiceeAssistant 3. Mr. Hooten handles all of
the work performance evaluations, leave requestsdecipline recommendations for the office.

Mr. Hooten testified that the Customer Service igtast 3 position at the Cincinnati
Reinstatement Office is a lead worker position oesble for scheduling breaks and lunch
periods, overseeing the work of the office, pravgltraining, and making deposits of money in
the absence of Mr. Hooten. Mr. Hooten describedt®@uer Service Assistant 2's as being
responsible for assisting customers, a duty alstopeed by the Customer Service Assistant 3
who also answers questions from Customer Servigstast 2’s. Mr. Hooten testified that he

would request the opinion of Customer Service Aagris3 Watley about how training was going.
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POSITIONS OF THE PARTIES

Position of the Ohio Civil Service Employees Asstion, American Federation of State, County
and Municipal Employees, Local 11, AFL-CIO, ibim

The Union refers the arbitrator to Article 17, ts@e 17.05(A)(3) that provides: “If there
are multiple applicants, the selection will be mdiden the most senior applicant who meets
minimum qualifications as stated above.” It is h@on’s position that this language controls in
this proceeding and supports upholding the griesanc

As to the nepotism claim made by the Employethis proceeding, the Union points to
Article 17, section 17.09 that begins: “No emplogéall be directly supervised by a member of
his/her own immediate family.” The Union confirnimat this Article goes on to define “immediate
family” as including a spouse, the relationshipspreed by the facts of this case. The Union points
out, however, that the Ohio Revised Code definegpé®visor,” and lead work does not fall under
that definition. Because no direct supervisionrsvgled from the Customer Service Assistant 3
position at the Cincinnati Reinstatement Officeetation to any Customer Service Assistant 2
position, argues the Union, Article 17, section087 Nepotism, does not apply to the facts of this
case.

The Union points out that state of Ohio policy amdctices define supervision in several
places, none of which include lead work. The Urpomts out that in the state of Ohio Point/Factor
Evaluation Manual used to determine pay range<chagsifications, there are three levels of
supervision delineated - lead work, direct sup&aisand complex direct supervision. The Union
notes that lead work is specifically and expresglyarated from direct supervision as expressed

in the state of Ohio Point/Factor Evaluation Manual
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The Union notes that direct supervision, the ldwesel of supervision referenced in
Article 17, section 17.09 — Nepotism, is definedhivi the state of Ohio Point/Factor Evaluation
Manual as: “Full supervisory responsibility ovegm@up comprising less than 25% professional
and managerial employees.” The Union argues thatlna state of Ohio intended lead work to
comprise “direct supervision” and therefore covepgdirticle 17, section 17.09, Nepotism, two
separate definitions would not appear in the st&t®hio Point/Factor Evaluation Manual. The
Union argues that the state’s own guide indicates ead work is not to be considered direct
supervision and therefore lead work is not includader the definition of nepotism presented in
Article 17, section 17.09.

The Union points out that the definition of “supisor” presented by Ohio Revised Code
section 4117.01(F) refers to:

... any individual who has authority, in the intdref the public employer, to hire,

transfer, suspend, lay off, recall, promote, disgbaassign, reward, or discipline

other public employees; to responsibly direct themgdjust their grievances; or to

effectively recommend such action, if the exer@$e¢hat authority is not of a

merely routine clerical nature, but requires the asindependent judgment.

The Union points out that the lead worker positairnissue in this proceeding does not
provide direct supervision under the definition\pded for “supervisor” by Ohio Revised Code
section 4117.01(F). The Union argues that the sfafhio draws clear distinctions between what
constitutes lead work and what constitutes direpesvision, and the difference between these
levels of authority shows that a direct supervisdis under the provisions Article 17, section
17.09, Nepotism, but a lead worker does not. Bexausad worker does not provide the kind of

supervision required to invoke the nepotism languag direct supervision, Article 17, section

17



17.09 is not applicable to lead work, is not apgidie to the facts of this case, and does not lear th
grievant from being considered for the CustomewiSerAssistant 2 position in question.
The arbitrator is urged by the Union to uphold ¢jiievance and order the lateral transfer

of the grievant to a Customer Service Assistanttipn at the Cincinnati Reinstatement Office.

Position of the State of Ohio, Department of PuBlidety, Employer

The Employer points out that most of the factsanhyihg this proceeding are not disputed
by the parties. The Employer refers to the Jan@arg2014 posting of the Customer Service
Assistant 2 position located at the Cincinnati R&tement Office and the receipt by the Employer
of two applications for the posted position. Thedmyger notes that it discovered that one of the
applicants, Mr. Watley, was the spouse of the inmemh of the Customer Service Assistant 3
position at the Cincinnati Reinstatement Office.

It is the position of the Employer that the digfies issue in this case is whether or not the
Customer Service Assistant 3 (lead worker) in theci@nati Reinstatement Office “supervises”
lower level employees, namely Customer Servicestast 2's in that office. It is the position of
the Employer that the Customer Service Assistamis&ion at the Cincinnati Reinstatement Office
does “supervise” lower level Customer Service Aasis2’s, and because of this circumstance the
grievant was not eligible to laterally transferthe vacant Customer Service Assistant 2 position
at the Cincinnati Reinstatement Office.

The Employer recalls the testimony from Mrs. Whatlthe incumbent of the Customer
Service Assistant 3 position at the Cincinnati R&itement Office and the grievant’s wife. The
Employer notes that Ms. Watley explained in hetingsny at the hearing that she is a lead worker
at the Cincinnati Reinstatement Office, and althoMgs. Watley does many of the same duties

assigned to Customer Service Assistant 2’s, Mslay/& also responsible for training Customer
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Service Assistant 2’s, creating employee work saolesd responding to complex customer
guestions, and performing other administrative 4agak assigned to her by her supervisor,
Customer Service Manager Derek Hooten.

The Employer recalls the testimony of Customewni8erManager Hooten at the hearing
wherein Ms. Watley’s supervisor testified that Méatley was responsible for training employees,
in particular new employees, creating employeedules, and handling escalated and/or complex
situations/cases that were not resolved by a Cust&@arvice Assistant 2. Mr. Hooten testified
that he often seeks Ms. Watley’s opinion and inplugn it comes time for Mr. Hooten to complete
a work performance evaluation for a Customer Serdissistant 2 during a probationary period
or a trial period.

The Employer points out that the sole reason tlevant’'s application for the Customer
Service Assistant 2 position at the Cincinnati R&tement Office was withdrawn from
consideration was Mr. Watley’s wife serving in astimer Service Assistant 3 position at the
Cincinnati Reinstatement Office from which Ms. \Wgtperforms “... some supervisory tasks and
duties, and as such, functionally supervise loweel CSA 2's.” See Employer’s post-hearing
brief, page 5.

The Employer argues that there is a distinctiotwben the terms “supervising” and
“supervisor.” Although the Union has argued tha two words are synonymous, the Employer
claims the words are distinguishable.

The word “supervise,” a verb, has been definedTasoversee (a process, work, workers,

etc.) during execution or performance; superintége the oversight and direction of.” The word
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“supervisor” is a noun and has been defined aspéison who supervises workers or the work
done by others; superintendeft.”

The Employer emphasizes that Article 17, sectigh09 uses the phrase “directly
supervised by” and the Employer claims that thisapl speaks to the act of supervising, not to a
position classified supervisor. The Employer clathet if Article 17, section 17.09 had intended
for “directly supervised by” to mean the same thasg‘'supervisor,” the word “supervisor” would
be presented in this Article. The Employer agrées the term “supervisor” is defined by Ohio
Revised Code section 4117.01(F) but the Employetetals the act of supervising is not confined
or exclusive to the position of a supervisor. Thepbyer argues that certain tasks or
responsibilities may be exclusive to a superviagrdiher supervisory tasks or responsibilities
(assigning work, creating work schedules, trainigiging work direction, coaching, providing
advice and assistance on complex matters) can therped by others who do not have the
supervisory authority described in Ohio Revised €selction 4117.01(F).

It is the position of the Employer that the pasitidescription for a Customer Service
Assistant 3 position assigned to the CincinnatnRiitement Office describes the duties of a lead
worker and assistant to the district supervispsition that requires the incumbent of the positio
to lead a team of lower-level Customer Service #tasits (.e. work direction and training on a
daily basis). As argued by the Employer at pagétlieEmployer’s post-hearing brief:

The job duties of a typical lead worker consistsn@ny of the same tasks the

employee was responsible for in the past, alonj wéw, supervisory duties. In

other words, they have the same responsibilitiestasks of a supervisor, with
limited or no authority to carry them out.

! Definitions of “supervise” and “supervisor” are from Dictionary.com.
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For the reasons presented above, the Employes tingearbitrator to deny the grievance

in its entirety.

DISCUSSION

The facts underlying the grievance in this progegdre not in dispute between the parties.
The Joint Stipulations and the Joint Exhibits pnéseé to the hearing record by the parties indicate
two applicants for the posted Customer Service séast 2 position at the Cincinnati
Reinstatement Office who were, with one exceptemlal under every factor bearing on the
selection of an applicant for the posted positiociuding the classification and job duties assiyne
to each applicant at the time each submitted ahcapipn for the posted position. Both applicants
were understood by the Employer to meet the minimqualifications for the posted position.

While almost all the factors referenced in Artigl& section 17.05 were equal between the
two applicants, one factor, State seniority, fadaapplicant Watley.

There is also no dispute that in the case of Bpfilicants for the vacant Customer Service
Assistant 2 position at the Cincinnati Reinstateing@ffice, filling the vacant position would not
comprise a demotion or a promotion but a latesaldfer, from a position assigned pay range 28
to a position assigned pay range 28.

Article 17, section 17.05 includes the followirsgnuage:

... If the position is in a classification which assigned to pay ranges eight (8)

through twelve (12) or twenty-eight (28) or highie job shall be awarded to an

eligible bargaining unit employee on the basis ofliications, experience,

education and active disciplinary record. For psg®oof this Article, disciplinary

record shall not include oral or written reprimandhen these factors are
substantially equal State seniority shall be them&ning factor.
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The hearing record shows by a preponderance oéuitence that neither applicant had
prior or current discipline bearing on this selectprocess. The hearing record shows that the
applicants were substantially equal among all facéxpressed in Article 17, section 17.05, with
the exception of State seniority.

Article 17, section 17.05(A)(3) reads as follows:

If a vacancy is not filled as a promotion pursuan®ections 17.04 and 17.05, bids

for a lateral transfer shall be considered. Comaiiten of lateral transfers shall be

pursuant to the criteria set forth herein. The Axyeshall consider requests for

lateral transfers before considering external apibns. Employees bidding under

Section 17.04 (4) shall have grievance rights tghostep Three. Employees

bidding under section 17.04 (5) shall have no ggbtgrieve non-selection. The

successful applicant shall possess and be prdfizieghe minimum qualifications

of the position description and the classificatpecification. If there are multiple

applicants, the selection will be made from the tnsanior applicant who meets

minimum qualifications as stated above.

Among the selection criteria referenced above tieere question that the grievant, Mr.
Watley, was the preferred candidate. Both Mr. Wa#lad the other applicant, Ms. Gaines, met
the minimum qualifications for the vacant positeamd both Mr. Watley and Ms. Gaines, under
the factors presented in Article 17, section 17W@Sed on their respective employment histories,
were substantially equal, with the exception oft&tseniority. Using State seniority as a tie-
breaker, Mr. Watley is the favored candidate uridedanguage of Article 17, section 17.05.

The withdrawal of Mr. Watley’s application from csideration for the posted position by
the Employer on January 17, 2014 was not ordereaiuse of any flaw or omission by the grievant
under Article 17, section 17.05. The applicationtled grievant was ordered withdrawn from

consideration for the posted position by the Emgtaynder the language of Article 17, section

17.09 — Nepotism, that reads in pertinent part: ‘@aployee shall be directly supervised by a
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member of his/her immediate family. ‘Immediate fris defined for the purposes of this Section
to include: spouse...”

A preponderance of evidence in the hearing recsti@béshes that Aiasha Watley, the wife
of grievant Perry Watley, works from a positionsddied Customer Service Assistant 3 at the
Cincinnati Reinstatement Office and from that gositserves as a lead worker over Customer
Service Assistant 2 positions at the CincinnatinReitement Office, including the Customer
Service Assistant 2 position sought by Mr. Watlag &s. Gaines. The Employer argues that the
withdrawal of Mr. Watley’s application from considéion was based on the fact that if Mr.
Watley were to be installed in the position at é&s9dr. Watley would be in a position that receives
supervisory oversight from an immediate family memmamely Mr. Watley's spouse. The
Employer argues that Article 17, section 17.09 pitd such a circumstance and therefore the
Employer barred Mr. Watley from filling the positidor which he had made application.

The Union denies that Article 17, section 17.09pdtism, has any application to the facts
of this proceeding. The Union argues that for Aetit7, section 17.09 to apply, the grievant must
be seeking a position that is to be “... directipervised by a member of his/her immediate
family.” The Union points out that the position ghti by the grievant will not be directly
supervised by a member of the grievant's immediamaily. The Union points out that if Mr.
Watley were to be installed in the Customer SenAssistant 2 position at the Cincinnati
Reinstatement Office he would receive all of hisniediate, direct supervision from Customer
Service Manager Derek Hooten, a person who is matnanediate family member in relation to
Mr. Watley.

In considering the grievance the arbitrator keapaind the language of Article 25, section

25.03 that specifically and expressly declares tidte arbitrator shall have no power to add to,
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subtract from, or modify any of the terms of thigréement, nor shall he/she impose on either
party a limitation or obligation not specificallequired by the expressed language of this
Agreement.”

The grievant has met all of the selection critekpressed within Article 17, section 17.05.
But for the language of Article 17, section 17.@8 grievant would have been the applicant
entitled to selection.

In the case herein, the Employer raises the pitodribagainst nepotism as expressed in
Article 17, section 17.09. There is no questiort &iasha Watley is the spouse of Mr. Watley and
therefore an immediate family member in relatiotio Watley.

The first sentence of Article 17, section 17.08dse “No employee shall be directly
supervised by a member of his/her immediate fafilyhe particulars of this case call for
envisioning the installation of the grievant inbe tposition at issue, a Customer Service Assistant
2 position at the Cincinnati Reinstatement Offi@nd determining whether under this
circumstance the grievant would be an employeesttly supervised by a member of his/her
immediate family.” There is no question that iftedked in the position sought, Mr. Watley would
receive lead worker oversight from a member of immediate family. There is likewise no
guestion, based upon a preponderance of the ewddaesented to the hearing record, that Mr.
Watley would receive no direct, managerial sup&wigrom a member of his immediate family.
Mrs. Watley does not provide direct, manageriaksuigion to any Customer Service Assistant 2
position at the Cincinnati Reinstatement Office anltinot be providing this type of supervision
from her current position to the Customer Serviasigtant 2 position presently filled by Ms.

Gaines.
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The grievant in this case is able to show hisilglity for a lateral transfer under the
provisions of Article 17, section 17.05. Havingadsished this eligibility, the Employer is tasked
with presenting evidence and arguments provingapgir and appropriate application of the
limiting language presented in Article 17, sectibn09, showing that the application of this
language provides a legitimate basis upon whiatetoy the position to the more senior applicant,
Mr. Watley. Such a showing by the Employer, as a@leove, requires proof that if the grievant
were to be installed in the position at issue tievgnt would be “directly supervised by a member
of his immediate family.”

The heart of the dispute between the partiesisngfoceeding is the interpretation of the
words: “... directly supervised by...” found in tfiest sentence of Article 17, section 17.09 —
Nepotism. The Employer understands this languagaedan oversight that is imparted by an
immediate family member, such as a spouse, fromséipn that provides supervisory activities
in close and direct proximity to the position bemgerseen. The Employer contends that the kind
of managerial, direct supervision that is exercisedy from positions located outside the
bargaining unit is not a level of supervisory autfyothat is required to invoke the restrictive
language of Article 17, section 17.09. The Emplaglaims that the work-related oversight from
Customer Service Assistant 3 Aiasha Watley thatldvba extended to her spouse, Perry Watley,
if the grievant were to be installed in the positia question, would be “direct” as there is no
intervening level of oversight and this supervisomersight would come from an immediate
family member, a type of supervisory activity ptated by the language of Article 17, section

17.09.
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The Union argues that “directly supervised by’ersfto direct supervision, the kind of
managerial supervision described in Ohio RevisedeGection 4117.01(F), a type of supervision
not provided by Mrs. Watley from her Customer SegvAssistant 3 position.

The arbitrator finds that when the language ofcfet17, section 17.09 was agreed by the
parties, the phrase “directly supervised by” waganstood by both parties to describe managerial
supervision, what is commonly referred to as “diegervision.” The supervision referenced in
Article 17, section 17.09 is understood by theteator to include a broad range of employment
decisions and recommendations on such work-relagiters as work performance evaluation,
leave requests, and discipline. This type of supienv is performed from a position located
outside the bargaining unit. It is this type of snpsion, managerial supervision, that may not be
exercised by an immediate family member over atjposfilled by an immediate family member.
The arbitrator is not persuaded that the languédetizle 17, section 17.09, when it was agreed,
was understood by the parties to bar lead workiies from an immediate family member to an
immediate family member.

The arbitrator is not persuaded that if Mr. Watkegre to be installed in the Customer
Service Assistant 2 position at the Cincinnati R&tement Office he would be “directly
supervised by” his spouse. Such direct, managasj@rvision is a pre-condition to the application
of the language of Article 17, section 17.09 — Niegpo, and such direct, managerial supervision
is not performed by Ms. Watley.

The arbitrator expresses no opinion as to theamsalr folly of immediate family members
working together; such a question is not beforesttiérator in this case. This is not a case about

the rightness or wrongness of a policy.
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The dispositive question before the arbitratahis proceeding is whether the language of
Article 17, section 17.09 was properly applied be grievant’'s pending application for the
Customer Service Assistant 2 position.

The parties’ dispute in this case is groundeeiminology, especially the meaning of the
term “supervised.” The arbitrator understands émmnt‘supervised” as used in Article 17, section
17.09 to mean managerial supervision, commonlyrmedeto as “direct supervision,” a type of
supervision that is not carried out from a positiooated in the bargaining unit. Lead work,
therefore, is not understood by the arbitratorddh® type of supervision intended by the language
of Article 17, section 17.09.

Because a preponderance of the evidence in thengeacord establishes that Mr. Watley,
the grievant, if he were to be installed in a CostpService Assistant 2 position at the Cincinnati
Reinstatement Office, would not be “directly supsed by” a member of his immediate family,
as that phrase has been construed by the arbitirattris decision, the arbitrator finds the
application of the language of Article 17, sectibn09 to the facts of this case to have been
inappropriate. In the absence of direct, managstipérvision from a member of an employee’s
immediate family, the language of Article 17, sectil7.09 does not serve as a limitation on the
language bearing on the selection of an applicard fateral transfer.

The arbitrator sustains the grievance and ordeesnady to make the grievant whole.

[The remainder of this page is blank.]
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AWARD

1. The grievance that has given rise to this prdioggeis arbitrable and properly
before the arbitrator for review and resolution endirticles 17 and 25 of the

parties’ collective bargaining agreement.

2. The Union has presented a preponderance oémaedto the hearing record
proving that the grievant met the minimum qualificas for the posted position;
the grievant was not barred by nepotism from thetgbposition under Article 17,
section 17.09; and the grievant had more Stat®@sgnihan the applicant selected

for the posted position.

3. The grievance is sustained.

4. The grievant shall be laterally transferrecat@€ustomer Service Assistant 2

position at the Cincinnati Reinstatement Officegattive to February 10, 2014.

5. The grievant shall receive all of the bendfitsvhich he is entitled, including
seniority, retroactive to February 10, 2014 frora gosition of Customer Service
Assistant 2.

5. The arbitrator shall retain jurisdiction ovkistcase for sixty days.

Howowd D. SUyer

Howard D. Silver, Esquire
Arbitrator

500 City Park Avenue
Columbus, Ohio 43215
howard-silver@att.net

Columbus, Ohio
July 24, 2015
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