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PROCEDURAL BACKGROUND

This matter came on for an arbitration hearingFebruary 20, 2014 at 9:00 a.m. in a
conference room at the offices of the Union at 8@frthington Road, Westerville, Ohio 43082.
At the hearing both parties were afforded a fuldl dair opportunity to present evidence and
arguments in support of their positions. The heagoncluded at 3:45 p.m. on February 20,
2014 and the evidentiary record was closed attittmat

Post-hearing briefs were filed by each of the ipartBoth post-hearing briefs were
received by the arbitrator by March 13, 2014 anchexged between the parties.

This matter proceeds under the authority of Ae8cB6 and 25 of the parties’ collective
bargaining agreement in effect from March 1, 20d@ugh February 28, 2015. This matter is

properly before the arbitrator for review and resioh.

AGREED ISSUE STATEMENT

Did the Department of Administrative Services @y apply the point factor system to
determine the pay range of the FEIB Investigat@581) classification in accordance with

Article 36.05(A) of the Collective Bargaining Agmaent? If not, what shall the remedy be?

STIPULATED FACTS

1. The issue is properly before the Arbitrator.
2. There are no procedural issues regardinglArdi6.05(A)(1).

3. The Jacobs Point/Factor model has been us#telftate of Ohio to evaluate
classification compensation since Januat9Zg6.

4. The Ohio Department of Commerce (Commerca)astgd revisions to the
Arson Investigation (2653) series on Febrigr012. The request did not



include a pay range increase.

At the time of Commerce’s request, the Arsorektigator (26531) was
assigned to Pay Range 32. Following DAS’sewis, the classification,
now titled Fire & Explosion InvestigatioruBau (FEIB) Investigator,
remained at Pay Range 32.

A meeting was scheduled on May 13, 2013 toudis the revisions with the
Union.

A notice of intent to implement the revisiomas sent to the Union on May
28, 2013.

8. The Union requested an additional meeting WS to discuss concerns they

10.

11.

12.

13.

14.

15.

16.

had regarding the review. This nmgetwas held in conjunction
with Commerce on June 12, 2013.

Final revisions, as a result of the June 0232 meeting, were forwarded to
the Union on June 19, 2013.

DAS conducted an independent Point/Famterew, which resulted in no
change to the existing pay range.

DAS filed the revised classification specifioatwith an effective date of July
28, 2013.

On July 29, 2013, the Union filed a class acgoevance on behalf of FEIB
Investigators challenging the pay range assent of Pay Range 32.

OCB waived mediation on October 7, 2013.
The grievance is properly before the arbitrator

The Union is challenging three (3) factorshie Point/Factor analysis:
Worker Characteristics, Safety of Others, Btashtal Skills.

Parties agree to the duties as written ing¢kesed classification specification
effective 7/28/13.



STATEMENT OF THE CASE

On February 2, 2012, the Director of the Ohio Dgpant of Commerce, David
Goodman, directed correspondence to the Interim iAdtmator of the Ohio Department of
Administrative Services that proposed a Class Raviand Class Series Title Change to Ohio’s
Classification Plan for the Arson Investigation sdéication series (2653). In his letter of
February 2, 2012, Joint Exhibit 4, Director Goodmaoted that his request proposes major
changes to Minimum Qualifications and the Seriem$€ITitle(s). The Director of the Ohio
Department of Commerce states in his letter thateati minimum qualifications are not
sufficiently detailed and do not provide for coresiation of law enforcement/criminal justice
experience which the Director believes to be jissimaportant as the Firefighter/Fire Science
experience that appeared in the minimum qualifocegtiat that time. The Director of the Ohio
Department of Commerce also referred in his Felgr@aR012 correspondence to the addition of
a requirement for OPOTA Peace Officer Certificatittrat reflects a statutory change that
occurred in 2009.

The Director of the Ohio Department of Commercgogbointed out in his letter of
February 2, 2012 to the Interim Administrator ok tl®hio Department of Administrative
Services, Joint Exhibit 4, that Ohio Revised Coeletion 3737.22 refers to a “Fire & Explosion
Investigation Bureau.” The Director of the Ohio Begment of Commerce noted that arson is a
crime, and the investigators who work under thesifecation series 2653 are to investigate the
cause and origin of fires and explosions that nmajude the crime of arson. It is the Director’s
opinion that continuing to use the term arson itigator is not appropriate when the language of

Ohio Revised Code section 3737.22 is considered.



Upon receipt of the request from the Directorhad Ohio Department of Commerce for
changes to the classification series then titlesbArinvestigation, series number 2653, the Ohio
Department of Administrative Services performed @angfactor review that resulted in no
change to the pay range assigned to the classificaumbered 26531, formerly titled Arson
Investigator, now titled Fire & Explosion Investiga Bureau Investigator. The action of the
Ohio Department of Administrative Services producedchange to the pay range assigned to
this position, pay range 32. The changes to thesifleation specification for the classification
series Fire & Explosion Investigation, series numP653, were effective July 28, 2013 as
presented in a final revision of the classificatspecification for this classification series.

The point/factor review conducted by the Ohio Dapant of Administrative Services
was performed by applying the Jacobs Point/Factatuation system, a system created in the
1930s and used to determine state of Ohio claasdit pay ranges since 1976. The Jacobs
Point/Factor evaluation system was revised in 1989.

The Ohio Department of Administrative Services ptated its point/factor review under
the Jacobs Point/Factor evaluation system and atiéilyr issued a final, revised classification
specification for Fire & Explosion Investigationlassification series 2653, effective July 28,
2013.

On July 29, 2013, the Union filed a class actigrev@ance on behalf of all Fire &
Explosion Investigation Bureau Investigators, dmadiing the assignment of pay range 32 to the
Fire & Explosion Investigation Bureau Investigattassification, classification number 26531.

The Union’s grievance identifies three categorigsder the Jacobs Point/Factor
evaluation system that the Union contends werepragierly applied by the Employer - Worker

Characteristics, Safety of Others, and Mental Skitlis the position of the Union that when the



Jacobs Point/Factor evaluation system is propepiylied, appropriate degrees for Worker
Characteristics, Safety of Others, and Mental Skillhen added together, produce points under
the Jacobs Point/Factor evaluation system thatatelipay range 34 to be the appropriate pay
range for the position Fire & Explosion InvestigatiBureau Investigator, classification number
26531, or at a minimum, pay range 33.
The class action grievance filed by the Uniongdke a substantive violation of Article

36, section 36.05(A)(1). When the grievance renthineresolved between the parties it was
submitted to arbitration pursuant to Article 25¢tgmn 25.03. As stipulated by the parties, no

procedural issues are presented under Article&fiosn 36.05(A)(1). See Stipulated Fact 2.

POSITIONS OF THE PARTIES

Position of the Ohio Civil Service Employees Asstion, AFSCME, Local 11, AFL-CIO,
Union

The Union notes that the changes to what had theeArson Investigation classification
series, classification series 2653, included changehe classification specification’s class fitle
series purpose, class concept, job duties, majdtev@haracteristics, training and development,
and minimum qualifications. The Union describessthanodifications as substantial and
contends that the knowledge required to perform diées of the revised classification
specification for Fire & Explosion Investigation Bau Investigator has broadened and become
more complex. The Union argues that pay range 3a@smost appropriate pay range for the
classification Fire & Explosion Investigation Buretnvestigator, classification number 26531,
under the Jacobs Point/Factor evaluation systemne @ppropriate than pay range 32 that was

determined by the Ohio Department of AdministraBegvices.



The Union notes that among the twelve categorigbe Jacobs Point/Factor evaluation
system the parties agreed on nine. The three ag&egbat were not agreed by the parties were
Worker Characteristics, Safety of Others, and MeBidls.

Each of the categories of the Jacobs Point/Fastaluation system has within it degrees
that are to be compared to the duties of the jposiinder review. The degree determined most
comparable to the position under review in eachgmaty translates to points that are to be added
up, producing a total that indicates an approppatgrange.

The Union argues that the degree for Worker Chartics should be ten rather than
degree nine as determined by the Ohio Departmeridoiinistrative Services. The Union
contends that Safety of Others should be ratedegteg three rather than degree two as
determined by the Ohio Department of Administrat8ervices. The Union argues that Mental
Skills should be rated degree seven rather thamedefve as determined by the Ohio
Department of Administrative Services. The Unioguas that, at a minimum, Mental Skills
should be rated no lower than degree six.

The Union notes that the degree determinationsentad the Ohio Department of
Administrative Services produced a total of nins¢en points, indicating pay range 32. The
Union’s degree determinations under the Jacobst/Fattor evaluation system produce 123
points, indicating pay range 34.

The Union notes that the Jacobs Point/Factor atialu system’s manual used by the
state of Ohio, Joint Exhibit 2, provides that imygmeting a point/factor evaluation under the
Jacobs system the rationale for the degrees seleutst correspond directly to the information

reflected in the final draft copy of the applicablassification specification. See Joint Exhibit 2,



page 2, the fourth paragraph of the Preface ofJdmobs Point/Factor evaluation system’s
manual used by the state of Ohio.

The Union also notes that the Preface in the Jadddint/Factor evaluation system
manual used by the state of Ohio directs that ciwntion be paid to the punctuation used in
the definitions of the degrees. According to thenoa, a semicolon provides an option in the
same manner as the word “or” which allows the reddeselect the applicable part of the
definition. If a semicolon or the word “or” doestrappear, the entire degree definition must be
satisfied.

The Union notes that Worker Characteristics referequirements of reading and/or
hearing and understanding instructions; interpgetivte meanings involved in a range of material
and taking actions accordingly; using numbers amthematical concepts; applying physical
dexterity to the operation of equipment; and passgsskill and technical knowledge. The
determinants of the degree for Worker Charactessire based upon the extent and complexity
of the concepts interpreted, the field of knowledbgéng applied, the problem being solved, or
the equipment being operated.

Degree ten under Worker Characteristics within f@aeobs Point/Factor evaluation
system reads:

Able to define unusual problems, collect data, it facts and draw complex

conclusions; able to comprehend a wide varietyeshmical material; able to

write  and/or edit complex materials for technicaldi@nces; general

understanding of the field of law.

The Union notes that in the final revision of ttlassification specification for Fire &
Explosion Investigation Bureau Investigator themsvadded knowledge of “...police science, or

criminal justice, criminal investigation” and alylito “investigate explosions and related



crimes.” The Union notes that minimum qualificagofor this classification had also been
changed to include OPOTA Peace Officer certifigatio

The Union points to the testimony from investigafois Stage, supervisor Harry Barber,
and supervisor Josh Hobbs who stated that thegdiblcome more complex and had broadened
over the years, requiring investigators to be morewledgeable in the performance of their
duties. The Union points out that the Ohio Deparimef Administrative Services added
minimum qualifications that broadened the knowledgebe brought to the position as a
minimum qualification.

The Union points out that degree ten under Woearacteristics does not require the
completion of an undergraduate core program. Th®rJnotes that the classification Fire &
Explosion Investigation Bureau Supervisor, clasation number 26535, was assigned degree
ten under Worker Characteristics and the supervigmsitions were not required to have
completed an undergraduate degree program.

The Union points out that prior to 2013, the Obrpartment of Administrative Services
had assigned degree ten to the Arson Investigatistigators. The Union notes that additional
requirements have been added to the classificapatification now titled Fire & Explosion
Investigation Bureau Investigator, classificatiammber 26531, and nothing substantive has been
taken away. The Union argues that with the addiidmowledge and minimum qualifications
that have been added to the classification spatific for Fire & Explosion Investigation
Bureau Investigator, there is no reasonable ratofoa lowering the degree assigned to Worker

Characteristics from degree ten to degree nine.

10



The Union urges the arbitrator to find that degie® remains appropriate for Worker
Characteristics under the July 28, 2013 classiboatspecification for Fire & Explosion
Investigation Bureau Investigator, classificatiamber 26531.

As to the category Safety of Others, the JacobstfFactor evaluation system manual
refers to the requirement, either by authorityhar inherent nature of the job, for complying with
or enforcing compliance with standard safety messand good housekeeping practices and the
exercise of care to assure the safety of, and pteilleess of, the general public or other
employees in connection with public and employefetgapublic health, and similar types of
work.

The category Safety of Others provides that therdenation of the responsibility for the
safety of others is based upon the kind and exdémare which must be exercised, and the
probability and severity of accidents attributatdecarelessness or negligence of the employee,
presuming that others are exercising reasonabl#epae in the interest of their own safety, and
on the amount of responsibility for supervisiorottiers in carrying out this responsibility.

Degree three for Safety of Others reads as follows

Requires high level supervisory responsibility esponsibility for inspecting or

program monitoring/compliance for public safetyhealth and for enforcement of

the laws and standards of public safety or health.

The Union recalls the testimony from witnessethathearing who said that investigators
are responsible for making sure a fire scene igredior an investigation and may be responsible
for transporting explosives, entering methamphatanaboratories, and securing possible arson
crime scenes. As noted by the Union, if these igatrs do not perform their jobs

appropriately, both property and civilians can bened.

11



The Union notes that the point/factor for SafetyQthers as determined by the Ohio
Department of Administrative Services prior to 2048s degree three. The Union argues that
this job has only broadened over time and the iny&®r classification remains responsible, if
not more responsible now, for the public’s saf@tye Union contends that the Ohio Department
of Administrative Services provided no reasonalagonale or justification for lowering the
degree for Safety of Others from degree three wredetwo. The Union argues that these
investigators have a high level of responsibility the enforcement of laws and standards that
affect public health.

As to the Mental Skills category in the JacobsnPBactor evaluation system, it is noted
that this category refers to the necessity for, tred extent of analysis, judgment, initiative,
ingenuity, and creativity required in performingetduties of the position. The Mental Skills
category provides that the determination of thereledor this category is based on the scope,
variety, and complexity of tasks and skills reqdjréhe importance of decisions made, the extent
of planning necessary, the frequency of occurrerigaroblems, and the difficulty in achieving
their solutions. Consideration is given to the ekte which the requirement for mental skills is
limited by the repetitive character of the taskd artent of supervision received.

Degree seven under the category Mental Skillssread

Requires advanced professional-level methods anttiples in the analysis,

coordination or interpretation of work of a profiessl nature and the ability to

formulate important recommendations or make tectmecisions on the basis of
such work.

Degree six under the category Mental Skills reads:

Requires creative ability, resourcefulness and rahigcating judgment in the
analysis and solution of complex problems; or adedn professional-level

12



methods in the analysis or interpretation of waakg the ability to formulate

recommendations on the basis of such work and kertechnical decisions on

specialized matters.

The Union points out that the Fire & Explosion éstigation Bureau Investigators are
required to make findings based on investigatitwas &re scientific, technical, and complex. As
noted by the Union, these investigators must reieegproblems, collect data, analyze the data,
develop a hypothesis, and prove the hypothesisinguhe scientific method.

The Union notes that the Ohio Department of Adstmtive Services assigned degree
five to the category Mental Skills, a degree tleads as follows:

Requires general understanding of operating pasliare procedures and ability to

apply these to complex problems; or the applicatmi professional-level

principles and practices in the use of a wide rasigmethods in the solution of

technical, administrative or legal problems.

The Union notes that the rationale provided by @eo Department of Administrative
Services for selecting degree five under the cageental Skills reads:

Requires general understanding of operating paliaied procedures, complete

familiarity of FEIB and their application to compl@roblems.

The Union argues that the position at issue reguinore than a general understanding of
policies and procedures. The class concept withén dlassification specification for Fire &
Explosion Investigation Bureau Investigator refeyonsiderable knowledge of fire science,
police science, criminal justice, fire & basic hlilg codes, fire & arson & criminal
investigation. The Union notes that the findingshedse investigators are required to withstand

scrutiny in a court of law, and the Union asks remmeone with only a general understanding of

13



policies and procedures can testify in court, Sidla assistant to prosecutors, and exhibit the kind
of expertise needed to be credible at trial?

The Union notes that the Ohio Department of Adstrative Services assigned to Mental
Skills degree six to the supervisor classificatigthin the classification series Fire & Explosion
Investigation, finding that the supervisor requiregeative ability, resourcefulness, and
discriminating judgment in the analysis and solutad complex fire and explosion problems.
The Union emphasizes that this is exactly whatguired of an FEIB Investigator and noted that
two supervisors testified at the arbitration hegtinat they coordinate investigations but it is an
investigator who performs the investigation, writke investigative report and makes findings,
and testifies as to report and the investigatindifigs.

The Union notes that the hearing record contastimhony about how technology has
changed over the years, affecting the complexitthefduties required of investigators as they
address bombings, changes in technology, arsorts,aabroad range of criminal activity
associated with fire and explosions. The Union esgihat the investigators must have a broader
knowledge today than was formerly the case in periog the duties of this complex and
broadened position.

The Union urges the arbitrator to grant the gneeain its entirety and order that the Fire
& Explosion Investigation Bureau Investigator cifisation be assigned to pay range 34, or at a
minimum, pay range 33. The Union urges that areee of at least four percent (4%) result for
each of the bargaining unit members affected byathérator's order and that no employee be
placed in step one of the new pay range when arlogeg has completed the probationary
period.

The Union also asks that the award of back paynade retroactive to July 28, 2013.

14



Position of the State of Ohio, Department of ConmagEmployer

The Employer understands the ultimate issue is tldse to be whether the Ohio
Department of Administrative Services properly aggplthe point/factor evaluation system. The
Employer emphasizes that it is not enough for theok) to disagree with the Ohio Department
of Administrative Services’ results. For the Unit prevail on its grievance the Union must
demonstrate that the Ohio Department of AdministeaBervices erred in its application of the
point/factor evaluation system. It is the Emplogeposition that the Ohio Department of
Administrative Services properly applied the pdadfor evaluation system; the analysis
performed by the Ohio Department of Administratiervices in this case was the result of a
consistent application of the point/factor evaloatisystem, and the Ohio Department of
Administrative Services acted reasonably and ldigicga applying the point/factor evaluation
system.

The Employer refers to a decision and award ofithator Robert G. Stein in a matter of
arbitration between the Ohio Department of Transpion and the Ohio Civil Service
Employees Association, AFSCME, Local 11, AFL-CIObaArator Stein’s decision and award
was issued on July 23, 2001 and addressed the ofswénether the Ohio Department of
Administrative Services had properly applied a pactor evaluation system to determine the
pay ranges for Highway Maintenance Worker 2 anchi#ay Maintenance Worker 3. Arbitrator
Stein in his decision refers to the applicationhe&f Jacobs Point/Factor evaluation system. In the
case before Arbitrator Stein the categories unkerJacobs Point/Factor evaluation system in
dispute were Supervision Exercised, Policy and lesh Assets, and Personal Contacts. The

case before Arbitrator Stein originated with a ejurom the Union for the Ohio Department of
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Administrative Services to evaluate the classifareg at issue under Article 36.05. In the case
herein, the request originated with an executivenag, the Ohio Department of Commerce.
In the arbitration case before Arbitrator SteirRDD1 three questions were posed by the

arbitrator:

1. Did the Employer conduct the review in an adsitror capricious manner?
2. Did the Employer fail to consider all the relavanformation?

3. Did the Employer incorrectly apply its stand&ds

Recalling the testimony of Laura Sutherland, arnoObepartment of Administrative
Services Human Capital Management Senior Analgsicerning the application of the Jacobs
Point/Factor evaluation system in determining thprapriate pay range for the position under
review, the Employer contends that there was ngtlarbitrary or capricious in the review
process described by Ms. Sutherland at the heantythe decision reached by the Ohio
Department of Administrative Services was neithbiteary nor capricious.

The Employer notes that the request from the Moreof the Ohio Department of
Commerce suggested a change to the job title, @aficlup” of job duty language, and the
addition of minimum qualifications. The Employegaes that there is nothing in the evidence of
the hearing record that suggests the Ohio DepattoEdministrative Services failed to
consider any information in the conduct of its pagge review.

The Employer points to language within the arhibradecision of Arbitrator Stein from
2001 wherein Arbitrator Stein cited with approval @arlier arbitration decision by Arbitrator
Stein in a case that involved a different Union #ralstate of Ohio, wherein Arbitrator Stein had

written:



The rights of the Employer in establishing pay es@nd in analyzing the job

duties and responsibilities of classifications asabstantial. It must be

acknowledged that any classification on the schlgaie government is complex

and detailed. The Employer is the “chief architeat’the classification system

and therefore must be accorded a presumption argge in administrating this

complex system. The perfect system has yet to bsett and this one has its

strengths and weaknesses. (1199/State of Ohio, £&210-961202-0037-02-

00, 1999).

Referring to the testimony from Ms. Sutherlan& Bmployer notes that old point/factor
reviews of comparable classifications are not usethe review of a revised classification. A
new review is given each time a classification @gised so that job duties, knowledge, and
qualifications may be independently evaluated piooctoming to a conclusion on the pay range.
The Employer contends that this is done so as t@®raa objective determination.

The Employer notes that as explained by Ms. Slathérin her testimony at the hearing,
Worker Characteristics are tied to minimum quadifions and major worker characteristics, not
job duties. The Ohio Department of Administrativenfices assigned degree nine to Worker
Characteristics, equivalent to a minimum qualif@atof an undergraduate core program and
other abilities to draw valid scientific or techaicconclusions. The Employer notes that even
with the revisions to the minimum qualifications, @ndergraduate core program is not required,
the minimum qualifications requiring only an assteis degree core program, plus experience.
Ms. Sutherland testified that an associate’s degoee program would normally result in degree
eight because it is less than the undergraduate pragram which would receive degree nine.
The Employer notes that due to the ability to draahd technical conclusions and the additional

years of experience, Ms. Sutherland concludeditieds appropriate to rate this category degree

nine, and this was the consensus of six indepemdtsrs applying the same system.
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The Employer notes that while knowledge of polcence or criminal justice was added
to the major work characteristics, these comprisgons that may be satisfied in lieu of other
requirements. The Employer emphasizes that thdaiaddf these options did not increase the
responsibilities of an incumbent of the positiort tather provided a broader range of options to
show satisfaction of minimum qualifications.

The Employer contends that although degree nirdetesmined by the Ohio Department
of Administrative Services under Worker Charactex$s may be different from the 2005
point/factor degree determined for Worker Charasties, the determination under this category
did not unduly influence the outcome of the overalfal. The Employer notes that Ms.
Sutherland testified that the 2005 point/factor edmined for the category Worker
Characteristics had been incorrect when it assigihegiee ten to Worker Characteristics,
awarding too many points given that an undergradeatre program was not required as a
minimum qualification.

The Employer contends that degree nine is the rapptopriate degree for Worker
Characteristics under the 2013 point/factor reveé\WEIB Investigator.

As to Safety of Others, the Employer notes thet thtegory addresses complying with
or enforcing compliance with standard safety mess@and assuring the safety of the general
public. As noted by the Employer, degree two fofeSaof Others refers to “...considerable
responsibility for safety or health of others amdéontinuous enforcement of the laws and
standards of public safety or health.” Degree thmeger Safety of Others refers to: “...high level
supervisory responsibility or responsibility foispecting or program monitoring/compliance...”
The Employer notes that FEIB investigators havpassibility for the safety of others and their

duties include the enforcement of laws. Ms. Su#retlin her testimony at the hearing contrasted



an investigator with an inspector. Ms. Sutherlaa@ sn inspector would be responsible for
public health/safetyprior to something happening to ensure compliance with law; the
Employer contends an FEIB investigator comes t@eneafter something has happened to
enforce the law.

As to the dangers encountered by FEIB investigatilte Employer points out that the
work category Hazards under the Jacobs Point/Fastaluation system was increased from
degree two to degree three, increasing the posdsyred from two to four as agreed by the
parties. The increase under Hazards, argues thdolenp addresses the unsafe conditions
encountered by the FEIB investigators, and an as@eainder the category Safety of Others for
the same reason is not justified.

The Employer argues that although the degree wasgraded in comparison to the
2005 review, inspection duties were removed, a rexew was done, and points were reduced.
The Employer emphasizes that new points were awardeler the category Hazards and
therefore changes in job duties in this regard wam@perly accounted for in the current
point/factor review.

As to Mental Skills, the Ohio Department of Adnsimative Services determined a
degree five while the Union has proposed degreersev, at a minimum, degree six. The
Employer notes that the standard for Mental Ski#isdefined by the scope, variety, and
complexity of tasks and skills required and the antgnce of decisions made. Referring to the
testimony from Ms. Sutherland, the Employer consentthat the degree for Worker
Characteristics correlates with the degree for Mlekills due to the knowledge and skills
needed to perform the duties of the position umeeiew. Using a Worker Characteristic degree

of nine, Ms. Sutherland said that this would notynebrrespond to a rating for Mental Skills of
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degree four or degree five. The Ohio Departmeridrhinistrative Services in this case elected
to select degree five for FEIB investigators ankkced degree six for FEIB supervisors. Ms.
Sutherland testified at the hearing that the maxrinpoints, degree seven, would apply to a
professional level classification such as an aégrat law, physician, or engineer with at least a
bachelor’s degree plus credentialing.

The Employer contends that while the duties inréwised classification specification are
now presented in greater detail, the duties for gbsition did not increase. The Employer
contends that the Ohio Department of AdministraBegvices applied the standard review to the
position at issue and the application of the Ja&abst/Factor evaluation system in this case was
consistent, fair, and proper.

The arbitrator is urged to deny the grievancedreittirety.

DISCUSSION

Article 36, section 36.05(A)(1) of the parties’llective bargaining agreement now in

effect reads as follows:

36.05 — Classifications and Pay Range Assignments
A. Classifications and Pay Range Changes
1. Employer Changes

The Employer, through the Office of Cotlee Bargaining, may create
classifications, change the pay range of classifing, authorize advance step
hiring if needed for recruitment or other legitimatasons, and issue or modify
specifications for each classification as needegfoi® proposing changes to the
Department of Administrative Services, an Agencystrdiscuss them with the
Union pursuant to Section 8.02. Additionally, th#i€2 of Collective Bargaining
shall notify the Union forty-five (45) days in adwa of any change of pay range
or specifications. The Union may place classifmati issues on the
Labor/Management agenda for discussion and possbtdution of outstanding
issues. Should the Union dispute the proposed radicthe Employer and the
parties are unable to resolve their differencesy #$hall resolve the issue through
arbitration pursuant to Section 25.03 of this Agneat. The Union shall appeal

20



the matter to arbitration by providing written reatito the Employer. The matter

shall be submitted to a mutually agreed upon ataitr knowledgeable in

classification and compensation matters.

(Bold in original)

The parties have agreed in stipulation two thatpracedural issue under Article 36,
section 36.05(A)(1) is before the arbitrator. Wieahains is the Union’s claim that the action by
the Employer in determining the pay range for thee B Explosion Investigation Bureau
Investigator classification, classification numB2é531, was not based upon a proper application
of the Jacobs Point/Factor evaluation system, putisthat has not been resolved by the parties
and is now, as stipulated by the parties, progeefpre the arbitrator for review and resolution.

The agreed issue statement in this matter spedifiat the arbitrator is to determine
whether the Ohio Department of Administrative Sessi properly applied the point/factor
evaluation system to determine the pay range optsition under review. The appropriateness
of using the Jacobs Point/Factor evaluation systesietermining an appropriate pay range is not
disputed and there is no dispute as to the jobesludssigned to the position in question as
expressed within the revised classification speaiion for Fire & Explosion Investigation
Bureau Investigator, classification number 26584t became effective July 28, 2013.

The grievance alleges an improper application haf Jacobs Point/Factor evaluation
system upon the FEIB Investigator classificationtbg Ohio Department of Administrative
Services in three categories — Worker CharactesisBafety of Others, and Mental Skills.

The dispute between the parties as to Worker Cteistics under the Jacobs
Point/Factor evaluation system encompasses twaedegrdegree nine, the degree selected by

the Ohio Department of Administrative Servicestsmost recent review, and degree ten, the
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degree proposed by the Union and the degree sglegtihe Ohio Department of Administrative
Services in its review conducted in 2005.

The Jacobs Point/Factor evaluation system stasgtghe determinates of the degree to be
assigned under Worker Characteristics are baseda tiygoextent and complexity of the concepts
interpreted, the field of knowledge applied, thelppem being solved, or the equipment operated.
Degrees nine and ten within the Jacobs Point/Faeteasluation system for Worker
Characteristics read as follows:

Degree 9:  General knowledge of an undergradiateprogram of a field of

study; basic knowledge tofonometry, calculus, or statistical
analysis; able to definelppemns, collect data, establish facts and

draw valid scientific or teéba conclusions; able to write and/or
edit a variety of scientific or technicahterials.

Degree 10: Able to define unusual problems eotltiata, establish facts and
draw complex conclusions; ableomprehend a wide variety of
technical material; able tatevand/or edit complex materials for
technical audiences; genendlenstanding of the field of law.

Ms. Sutherland testified at the hearing that thegory Worker Characteristics is tied to
minimum qualifications and major worker charactiggsbut is not tied to job duties. With this
in mind it is noted that major worker charactedstihad added to it in the revised FEIB
Investigator classification specification knowledgfepolice science, criminal justice, criminal
investigation, operating a personal computer, dpgyaprojection equipment, controlling
combative suspects, and investigating explosiodgeiated crimes.

The minimum qualifications for FEIB Investigatoad added to it the requirement of
current Ohio Peace Officer Training Academy Pead&c& certification and additional

requirements relating to experience.
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The Union has argued that major worker charac¢tesiand minimum qualifications have
been added to the classification specification F&iB Investigator; the Jacobs Point/Factor
evaluation system category Worker Characteristass riot changed since it was last applied to
the position under review in 2005; in 2013, the @bBiepartment of Administrative Services
nonetheless downgraded the degree assigned toosigop in question from degree ten to
degree nine.

The arbitrator does not find that what has beateddo major worker characteristics and
minimum qualifications in the classification spéwation for FEIB Investigator favors either
degree nine or degree ten under the category W@karacteristics. The expansion of major
worker characteristics in the classification sgeatfon for FEIB Investigator enlarges the fields
of knowledge that qualify as major worker charastas for the position under review but this
expansion does not add to an incumbent’s respaitistbounder major worker characteristics. An
incumbent is still required to satisfy only one tbke options presented under major worker
characteristics in the classification specificatimn FEIB Investigator, although the options
available to satisfy major worker qualifications/eancreased.

The addition of the requirement of OPOTA Peacac@ffcertification is grounded in a
statutory change that occurred in 2009 and is atsaddition that does not differentiate between
degree nine and degree ten of the category WorkaraCteristics under the Jacobs Point/Factor
evaluation system.

While the arbitrator finds that the major worker adhcteristics and minimum
gualifications added to the classification speaificn for FEIB Investigator do not support an
increase from degree nine to degree ten, neithethedse changes support a reduction from

degree ten to degree nine. Like the Union, thetrator finds little substance removed from the
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revised classification specification for FEIB Intigator, finds substantial responsibilities
involving explosions and related crimes added eodiassification specification, and finds very
little in the hearing record to support this dowadg other than the opinion expressed by Ms.
Sutherland at the hearing that the Ohio DepartroBAdministrative Services in 2005 had been
mistaken in selecting degree ten under Worker Chenigtics of the Jacobs Point/Factor
evaluation system for the (then) Arson Investigatassification, classification number 26531.

The Jacobs Point/Factor evaluation system emplsaizeimportance of punctuation in
interpreting the language of each category’s degr&esemicolon is to be treated as an “or” and
the absence of a semicolon or the word “or” requihat the entire degree be satisfied.

The two clauses set off by semicolons in degreee and ten of the category Worker
Characteristics that are most comparable to theormaprker characteristics and minimum
gualifications of the position under review are:

Degree 9: ...able to define problems, colletadestablish facts and
draw valid scientific or teetal conclusions...

Degree 10: Able to define unusual problems, coliata, establish
facts and draw complex condns...

A comparison of the above clauses from degrees m@ind ten under Worker
Characteristics in the Jacobs Point/Factor evanatystem reflects related duties that differ by
degree (no pun intended). Degree nine refers tabiigy to define problems; degree ten refers
to the ability to define unusual problems. Bothuskes refer to collecting data and establishing
facts. Degree nine refers to drawing valid scientf technical conclusions; degree ten refers to

drawing complex conclusions.
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The Ohio Department of Administrative Servicesfstaémbers who reviewed the FEIB
Investigator classification in 2013 presumably fddhat the complexity called for by degree ten
under Worker Characteristics did not exist in 2@h8/or the nature of the problems encountered
by FEIB Investigators in carrying out their dutieere not sufficiently unusual to qualify for
degree ten under Worker Characteristics. This vieveontradicted by Ohio Department of
Administrative Services reviewers in 2005 who batbegir conclusions on the same point/factor
evaluation system as used in 2013 (the last madiific of the Jacobs Point/Factor evaluation
system occurred in 1989) and considered job dutied were limited to fire (arson)
investigations. The arbitrator is persuaded tharethis nothing in the revision of the
classification specification for FEIB Investigatihiat reflects a diminution of the complexity of
the conclusions that are drawn by FEIB Investigaiarcarrying out their duties, and there is
nothing in the hearing record that indicates thabf@ms faced by FEIB Investigators today are
less unusual than the problems faced in 2005.

It should be remembered that one of the underlyeasons for the request from the
Director of the Ohio Department of Commerce foedew of Arson Investigator, classification
number 26531, was the Director’s belief that thessification specification as written was too
limited in its focus, and the July 28, 2013 reviseldssification specification for FEIB
Investigator reflects the addition of the kindgal§ duties described by the Director of the Ohio
Department of Commerce in his letter of Februar2@12. The addition of investigations of
explosions and related crimes to the arson invatstigs that were formerly done exclusively
presents a position that has been broadened stafse of responsibilities. A preponderance of

evidence in the hearing record does not indicatedaction in the complexity of the problems
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encountered and does not indicate that the nafutieegproblems to be confronted and solved
have become more usual.

The arbitrator finds that the Employer has issu&d tonclusions that conflict on
whether degree nine or degree ten is the more ppate degree for FEIB Investigator under the
category Worker Characteristics.

The arbitrator finds a lack of sufficient evidertoesupport the downgrade in degree for
Worker Characteristics ordered by the Ohio Depantnté Administrative Services in 2013.
More importantly, the arbitrator finds a comparisohthe language of degree nine to the
language of degree ten under Worker Characteristozss not show the downgrade to be
appropriate. To define determining the cause amginoof fires and explosions, events that are
inherently destructive of physical evidence that aasist in establishing the cause and origin of
the fire or explosion, as unusual does not reqairetch in logic or language. The myriad
different methods that can start a fire or causeexplosion imply a caseload that does not
require performing repetitive, rote proceduresdive repetitive, usual problems.

Degree nine under Worker Characteristics refemdréoving valid scientific or technical
conclusions, job duties that are clearly requireBEIB Investigators.

Degree ten under Worker Characteristics refersréavithg complex conclusions. The
arbitrator understands degree nine to require aenstanding of the science of what happened.
Degree ten requires using the valid scientific @hnical data collected to reach complex
conclusions about what the evidence that has baentsically gathered and proven means in
terms of ascribing criminal culpability. Scientifior technical data collected by an FEIB
Investigator may identify the ignition source aonddtion of a fire or an explosion, describe the

nature and mass of the combustible or explosivemnadtor calculate the force of the explosion.



To credibly analyze and explain the data colle@ed proven through the scientific method in
the investigation so as to ascribe criminal culfiighio one or more persons requires complex
conclusions that transcend the collection and aislyf data from a crime scene. The arbitrator
is persuaded that the FEIB Investigators are reduio reach complex conclusions among
problems that are neither usual, repetitive, nolvadde through the application of rote
procedures.

The arbitrator finds that the application of Work@naracteristics by the Employer in
2013 was not proper under the Jacobs Point/Fagtduaion system and orders that degree ten
be assigned to the review of FEIB Investigatorssilécation number 26531, with twenty-two
points assigned to degree ten rather than the wmrempoints offered by degree nine. This
determination adds five points to the total poiassigned to FEIB Investigator by the Ohio
Department of Administrative Services, raising tb&l points from ninety-seven points to 102
points, a point total that still indicates pay rargf.

As to the category Safety of Others, the disputevéen the parties focuses on degrees
two and three of this category that read as follows

Degree 2. Requires considerable responsibiitysafety or health of

others and/or for continuea$orcement of the laws and
standards of public safety ealth.

Degree 3: Requires high level supervisgegponsibility or
responsibility fimspecting or program monitoring/
compliance fomubtic safety or health and for
enforcement ot ttaws and standards of public
safety or health.

The Union is correct in its description of the weeal hazards that may be encountered

by FEIB Investigators in the performance of theutigs. The July 28, 2013 classification
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specification for FEIB Investigator refers to expsto unsafe structures, explosive material,
fire, intense heat, toxic gases, and intense smdke FEIB Investigator classification
specification, under unusual working conditiondere to being exposed to dangerous persons,
criminals, violence, resistance, and physical &tt@een making arrests or investigating fires.

There is within the Jacobs Point/Factor evaluatigstem a category titled Hazards that
has within it degrees that relate to exposure &wattus working conditions. Under the most
recent review the parties agreed that what had degree two under the 2005 review should be
upgraded to degree three, thereby moving from teiotp to four points in recognition of the
dangerous conditions faced by FEIB Investigators.

The category Safety of Others under the Jacobst/Pactor evaluation system refers to
the level of responsibility for the safety and hieabf others, with degree two referring to
considerable responsibility for the safety or Headtf others and/or for the continuous
enforcement of the laws and standards of publietgadr health, and degree three referring to a
high level supervisory responsibility or respongipi for inspecting or program
monitoring/compliance for public safety or healtiddor enforcement of the laws and standards
of public safety or health.

The responsibilities described in degrees two tunele under Safety of Others refer to
activities that occur at a location prior to a foe an explosion occurring there. The position
under review in this proceeding is not assignedh higvel supervisory responsibility or
responsibility for inspecting for compliance or ntoring programs for compliance. The
hazardous nature of the working conditions of amBFEvestigator is addressed in a separate
category and in a way that was agreeable to bottiepaThe arbitrator finds no basis upon

which to change the degree selected by the Ohi@aiDepnt of Administrative Services under



Safety of Others from degree two to degree thrée. arbitrator finds that the Ohio Department
of Administrative Services properly applied the qlag Point/Factor evaluation system for the
category Safety of Others. The arbitrator ordergimange to the assignment of degree two and
its three points under the category Safety of GthEne arbitrator’s decision in this regard leaves
the point total at 102 points, with one categomaaing to consider, Mental Skills.

The Jacobs Point/Factor evaluation system describe category Mental Skills as
referring to the necessity for, and the extent mdlgsis, judgment, initiative, ingenuity, and
creativity required in performing the duties of thesition under review. The determination of
the degree under Mental Skills is based on theesoagriety, and complexity of tasks and skills
required; the importance of decisions made; thergxbf planning necessary; the frequency of
occurrence of problems and the difficulty in aclmgvtheir solutions. According to the Jacobs
Point/Factor evaluation system, consideration isb& given to the extent to which the
requirement for mental skills is limited by the e#iive character of the tasks and the extent of
supervision received.

The three degrees mentioned by the parties fortédi&kills read as follows:

Degree 5: Requires general understandingpefating policies and

procedures and ability to applyse to complex problems;
or the application of predenal — level principles and

practices in the use ofvale range of methods in the
solution of technical, adminégive or legal problems.

Degree 6: Requires creative ability, resourcefss and discriminating
judgment in the analysis aaldison of complex problems;
or advanced professionalelenethods in the analysis or
interpretation of worlgnd the ability to formulate
recommendations on the badisuch work and to make
technical decisions on spep@limatters.
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Degree 7: Requires advanced professional-leethods and principles
in the analysis, coordination interpretation of work of a
professional nature and #imlity to formulate important
recommendations or make tedimecisions on the basis of
such work.

The arbitrator does not find that the duties as=igto FEIB Investigators require the kind
of advanced professional-level methods and priesipleferenced in degree seven. FEIB
Investigators are not called upon to perform wofkaoprofessional nature as that term is
intended by degree seven. The arbitrator understdedree seven to refer to work that often
requires post-graduate study, certification, aretlentialing, and often requires a public license
as in the case of an attorney at law, physiciamngineer. The work of FEIB Investigators is of
the highest importance to public safety and doelside complex problems but it is not work that
is professional in nature or work that requires aaded professional-level methods and
principles in the analysis, coordination, or intetption of the work. The arbitrator does not find
degree seven under Mental Skills to be approptiatee FEIB Investigator position.

The first clauses in degree five and degree sid e follows:

Degree 5: Requires general understandingpafrating policies and
procedures and ability to apiblse to complex problems].]

Degree 6: Requires creative ability, resowlcefss and discriminating
judgment in the analysis anldisan of complex problems].]
At the hearing, Department of Administrative SeegcHuman Capital Management
Senior Analyst Laura Sutherland testified that ¢hiersome proportional correlation between the
category Worker Characteristics and the categormtMeSkills. Ms. Sutherland testified that

degree nine under the category Worker Characksistrrelates to degree four or degree five
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under the category Mental Skills. The arbitratos karlier in this decision determined that the
more appropriate degree under the category WorkardCteristics is degree ten, a degree that
would appear to correlate to a higher degree tiegine five under the category Mental Skills.

The arbitrator is not persuaded that the dutiesiired of an FEIB Investigator can be
successfully performed with a general understandingperating policies and procedures so as
to apply these policies and procedures to compteklems. The nature of the work required of
an FEIB Investigator does, in the opinion of thebitaator, require creative ability,
resourcefulness, and discriminating judgment idyaavag and solving complex problems. These
demands upon the position under review indicateesdegix under the category Mental Skills and
would move the points under this category fromesaxt points to twenty-four points, an addition
of eight points, bringing the total points for FEIBvestigator to 110 points. 110 points, as
indicated in the Jacobs Point/Factor evaluatiotesysinder schedule B, indicates pay range 33.

The arbitrator is mindful of the fact that he ig Bployed to substitute his judgment for
that of the Ohio Department of Administrative Seed. Article 36, section 36.05(A), however,
empowers the Union to dispute the proposed actidimeoEmployer, and if the parties are unable
to resolve their differences in this regard, th&uésis to be resolved through arbitration. The
arbitrator of such a grievance must determine toprnety of the Employer’s determination. As
directed by the Agreed Issue Statement in the lcassin, the arbitrator is to determine whether
the Ohio Department of Administrative Services rbypapplied the point factor system.

Had the arbitrator herein determined that eithgreke nine or degree ten under Worker
Characteristics or either degree five or degreauster Mental Skills would be appropriate for
the position under review, the determination of @eo Department of Administrative Services

would have been left undisturbed.
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In the case herein, however, the arbitrator dodsfind degree nine under Worker
Characteristics or degree five under Mental Skdlde a proper degree under their respective
categories. The arbitrator therefore orders detgreunder Worker Characteristics and degree
five under Mental Skills as the proper degreegtiese categories. The resulting 110 points leads
the arbitrator to order the assignment of pay raffeto all Fire & Explosion Bureau

Investigation Investigators, classification numBéb31, effective July 28, 2013.

[The remainder of this page is blank].
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AWARD

1. The grievance giving rise to this proceedmagrbitrable and properly before

the arbitrator for review and resolution.

2. The Department of Administrative Services ot properly apply the point
factor system to determine the pay ranfée FEIB Investigator (26531)
classification in accordance with Article 36./8pof the Collective Bargaining

Agreement.

3. The proper degree for Worker Charactesstiader the Jacobs Point/Factor
evaluation system for FEIB Investigatortes; the proper degree for Safety
of Others under the Jacobs Pointfaatvaluation system for FEIB
Investigator is two; the proper degree Kental Skills under the Jacobs
Point/Factor evaluation system for FEIB/dstigator is six; these degrees
when added to the other degrees for theyoats of the Jacobs Point/Factor
evaluation system produce a point totdll® points, indicating pay range
33.

4. All Fire & Explosion Bureau Investigation Intiggmtors, classification number
26531, shall have their pay ranges chat@edy range 33 effective July 28,
2013, and shall receive back pay retroactiviuty 28, 2013.

Howowd D. SUyer

Howard D. Silver, Esquire
Arbitrator

500 City Park Avenue
Columbus, Ohio 43215

Columbus, Ohio
April 14, 2014
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CERTIFICATE OF SERVICE

I hereby certify that the foregoing Decision andakd of the Arbitrator in the Matter of

Arbitration Between the Ohio Civil Service Emploge&ssociation, AFSCME, Local 11, AFL-

CIO and the State of Ohio, Department of Comme@ase Number 02-10-20130729-0011-01-

03, was served electronically upon the followinig thd" day of April, 2014:

Columbus, Ohio
April 14, 2014

Patty Rich

Grievance Manager

OCSEA, AFSCME, Local 11, AFL-CIO
390 Worthington Road

Westerville, Ohio 43082
prich@ocsea.org

Andrew Shuman

Human resources Director

Ohio Department of Commerce

77 South High Street, 23 loor
Columbus, Ohio 43215
Andrew.Shuman@com.state.oh.us

Howwawrd D. SUlner

Howard D. Silver, Esquire
Arbitrator

500 City Park Avenue
Columbus, Ohio 43215
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