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HOLDING: 
Grievance GRANTED.  The Arbitrator found that the Employer’s removal action was not timely and that the Employer did not have just cause to remove the Grievant.

The Grievant, a Licensed Practical Nurse (LPN) at the Tiffin Developmental Center (TDC) for 10 years, was removed from her position on March 30, 2010. The removal was based on the events of November 14, 2009. On that day, two individuals living at TDC required care from the staff for exhibiting self injurious behavior (SIB). At about 1:00 P.M., a Client became agitated. All parties that testified agreed that the Client would become abusive when agitated. Therapeutic Program Workers (TPWs) assigned to the Client’s unit attempted to re-direct him without success. TPW Kopp then went to the Grievant, who had the power to distribute chemical intervention, so that the Grievant could distribute Ativan. At the same time, TPW Peak called the Grievant for an assessment. The Grievant informed LPN Borer to give the Client Tylenol, an order protested by TPW Kopp. TPW Kopp called the Administrator on Duty (AOD) to protest and the AOD then called Residential Care Supervisor (RCS) Carol Lupica. RCS Lupica was the supervisor of a different unit than the Client’s unit. RCS Lupica called Stewart Behm, the Program Coordinator and a Qualified Mental Retardation Professional, who told RCS Lupica that Ativan, not Tylenol, was to be given to the Client. This was in line with the Client’s  behavior service plan (BSP).  RCS Lupica relayed this information to the Grievant and LPN Borer, who informed RCS Lupica that they would have to call Mr. Behm. LPN Borer proceeded to give the Client Tylenol. The Client continued to exhibit SIB at the time a shift change occurred at 2:30 P.M.

The Grievant eventually gave the Client Ativan. During the administration, the Grievant claimed to have witnessed TPW Harp pulling the Client for a doorway in an inappropriate manner. The Grievant sought advice from LRN Borer about the incident and decided to fill out an Unusual Incident Report (UIC). Officer Correll was on the scene at that time and disputed the Grievant’s characterization of TPW Harp’s actions. Officer Correll suggested that the incident be described as a re-direct, but the Grievant disagreed. An investigation into the incident was launched at 4:28 P.M.

In addition to the incidents with the first client, a second Client was also given medicine that was not listed in her BSP. LRN Borer witnessed the second Client exhibiting SIB around 3:30 P.M. LRN Borer, who was at that time working on overtime, gave the second Client Ativan despite the second Client’s BSP requiring her to receive Tylenol. Because the Grievant was the LRN actually staffed at the time the second Client was given Ativan, the Grievant was the only person with access to the drug. Throughout the entire course of events, there were also issues with the paperwork corresponding to the actions taken by the Grievant being filled out in an untimely and improper manner.


The Employer argued that the Grievant had willfully disregarded both Clients’ BSPs. The Employer argued that the first Client’s BSP called for Avitan, not Tylenol, to be administered and that by administering Tylenol first the Grievant failed to follow the BSP. The Employer also argued that, while the BSP called for the least restrictive measure possible to be used, and Tylenol is generally considered less restrictive than Ativan, the opposite was true in the first Client’s case because he only had mental, not physical problems. The Employer argued that the second Client’s BSP called for Tylenol, not Ativan, to be administered because, unlike the first Client, the second Client did have medical problems. By pulling the Ativan administered by LRN Borer, the Grievant failed to follow the second Client’s BSP. By not following the BSPs, the Employer argued that the Grievant was negligent and failed to follow TDC policies. 

The Union argued that discipline was not administered in a timely manner. The Union also argued that there was no neglect or mistreatment of the Client’s because the least intrusive measure was taken. Moreover, the Union argued that the first Client’s BSP did not forbid the administration of Tylenol and that it was not a doctor that ordered the use of Ativan but RSC Lupica, who had no supervisory capacity of the Grievant. The Union argued that the Grievant could not be held accountable for LRN Borer administering Ativan to the second Client. The Union argued that any delay in filling out paperwork was dictated by the events of the day and that other similar instances of delayed or incorrect paperwork were not met with removal. Finally, the Union argued that the Nursing Board cleared the Grievant of any wrongdoing.

The Arbitrator granted the grievance. The Arbitrator determined that the discipline was not administered in a timely matter and that the Union had won the grievance on the merits. The Arbitrator concluded that the Employer had five working days to do its internal investigation and that it sent a report to the Nursing Board within two weeks of the incident. For these reasons, the Arbitrator found the delay in discipline unreasonable. In finding that the Grievant succeeded on the merits, the Arbitrator placed great weight on the conclusion of the Nursing Board. The Arbitrator also concluded that the administration of drugs according to a BSP is a product of some subjectivity that can lead, as it did in this case, to disagreements about the proper course of action among trained professionals in different disciplines. Because it could be shown that the administration of Ativan was based on a doctor’s decision, unless the Employer could show that the doctor’s determination was based on false information provided by the Grievant, the Grievant was required to follow the doctor’s order. 

