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HOLDING: 
Grievance GRANTED.  The Arbitrator found that there was not just cause to remove the Grievant. 
The Grievant worked as a Juvenile Corrections Officer (JCO) at Indian River Juvenile Correctional Facility.  On February 19, 2009, the Grievant physically subdued a Youth.  During the struggle, the Youth was injured.  In particular, the Youth’s wrists were swollen, his lip was busted, and he had some swelling on the side of his head.  Consequently, the Employer conducted an investigation to determine whether the Grievant used too much force.  The Grievant was removed for using inappropriate force and failure to follow policies and procedures. 
The Employer argued that the grievance should be denied because the Employer had just cause to remove the Grievant.  The Employer repeatedly referenced a video recording of the incident.  According to the Employer, the video clearly showed the Grievant on top of the Youth causing the Youth’s head to bounce off of the floor several times.  Additionally, the Employer asserted that the Grievant unreasonably injured the Youth’s wrists by securing handcuffs too tightly.  Accordingly, the Employer requested that the grievance be denied because the Employer had just cause to remove the Grievant.

The Union argued that the grievance should be granted because the Employer did not have just cause to remove the Grievant.  The Union argued that the Grievant did not use unnecessary force to subdue a Youth.  The Union asserted that the Youth had ignored a order to return to his room, and that the youth became physically aggressive.  Additionally, the Union argued that the Grievant never put his hands on the Youth’s head, and that the Youth caused the handcuffs to tighten by struggling.  As such, the Union argued that the grievance should be granted.
The Arbitrator granted the grievance because the Employer did not produce sufficient evidence to prove the source of the Youth’s injury.  In particular, the Arbitrator was troubled that the Employer did not attempt secure the Youth’s testimony at the hearing. Even though the Employer’s interpretation of the video evidence was not unreasonable, the Arbitrator determined that the interpretation was refuted by eye witness testimony.  In addition, the Arbitrator determined that the medical evidence presented by the Employer only established that the Youth did sustain an injury; however, the evidence did not establish how the Youth sustained his injury. Therefore, the Employer could not prove that the Grievant used inappropriate force to subdue the Youth. Accordingly, the Arbitrator concluded that the Employer did not have just cause to remove the Grievant.
