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HOLDING: 
Grievance DENIED.  The Arbitrator found that the grievance was not arbitrable because a reasonable accommodation claim under Section 2.01 is not cognizable under the arbitration procedure of the collective bargaining agreement. 
The issue was whether a reasonable accommodation claim under Section 2.01 is cognizable under the arbitration procedure of the collective bargaining agreement?  The Grievant alleged that she had anxiety issues regarding a specific piece of equipment.  More specifically, the Grievant alleged she experienced anxiety attacks when she was assigned to operate the OPEX 51 machine.  The Grievant suggested several accommodations, but all suggested accommodations were refused by the Employer.  On September 16, 2008, the Grievant gave her supervisor a letter from the Grievant’s doctor.  The doctor’s letter indicated that the Grievant should not be assigned to the OPEX 51 machine.  However, on September 16, 2008, the Grievant was directed to continue training on the OPEX 51 machine.  On September 17, 2008, the formal grievance was filed. 
The Union argued that the grievance was arbitrable because section 2.01 of the collective bargaining agreement prohibits discrimination inconsistent with federal or state law.  To support their position, the Union argued that the Employer was violating the law by not making reasonable accommodations for the Grievant.  Accordingly, the Union argued that the grievance should not be dismissed because the Grievance was properly before the Arbitrator. 
The Employer argued that the grievance should be dismissed because the disputed matter lacked substantive arbitrability.  More specifically, the Employer asserted that reasonable accommodation claims were not cognizable under the collective bargaining agreement.  The Employer argued that the Grievant’s only claim was that the Employer failed to provide her with a reasonable accommodation. The applicable contractual language in Article 2.01 states that the Employer “may” provide an employee with a reasonable accommodation.  This permissive language precludes a reasonable accommodation claim via the grievance procedure, and therefore the grievance is not substantively arbitrable. Accordingly, the Employer argued that the grievance should be dismissed because the Grievance was not properly before the Arbitrator.
The Arbitrator found that the grievance was not arbitrable because the Grievance lacked substantive standing.  More specifically, the Arbitrator determined that a reasonable accommodation claim under Section 2.01 is not cognizable under the arbitration procedure of the collective bargaining agreement. The Parties negotiated the permissive language in Article 2.01 in good faith and the language is clear that the Employer is not required to provide a reasonable accommodation.  The permissive nature of the language, when enacted by the Employer, precludes an Arbitrator from making an analysis.  Therefore, the Arbitrator denied the grievance as lacking substantive arbitrability. 
