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HOLDING: 
Grievance DENIED.  The Arbitrator determined that the Employer did not violate the Grievant’s contractual rights. 
The Grievant is an Environmental Specialist 2 (ES2) in the Drinking and Ground Water division.  At the time of the hearing, the Grievant had twenty-one years of service.  On November 8, 2007, an Environmental Specialist 3 (ES3) position was posted.  On November 19, 2007, the Grievant applied for the ES3 position.  In total, five bargaining unit members applied and were interviewed for the position.  The Grievant ranked fourth out of the five candidates.  On March 20, 2008, the Grievant was informed that he was not selected for the ES3 position, and that a less experienced bargaining unit member was selected.  In April 2008, the Union contested the Grievant’s non-selection by filing a grievance.  The issue was whether the Grievant’s contractual rights were violated by the Employer’s selection of the ES3 position.

The Union argued that seniority status should have been the determining factor in this appointment.  Here, the Grievant had more seniority than the individual selected for the position.  Accordingly, the Union argued that the selection was improper because the Employer did not adequately consider sonority when filling the ES3 position.  Additionally, the Union argued that the evaluation methods were ineffective.  As such, the Union requested that the grievance be granted.
The Employer argued that the grievance should be denied because the Employer did not violate the contract.  More specifically, the Employer argued that it did not violate the Grievant’s contractual rights because the Grievant was less qualified than the selected individual.  Additionally, the Employer contended that evaluation process was fair and accurate.  Furthermore, the Employer claimed that the Grievant was outperformed during the evaluation process.  As such, the Employer requested that the grievance be denied.  

The Arbitrator concluded that the Employer did not violate the Grievant’s contractual rights during the selection process.  More specifically, the Arbitrator determined that the selected individual performed substantially better than the grievant during the evaluation process.  Accordingly, seniority did not have to be used as the determining factor.  Thus, the Employer did not violate the Grievant’s contractual rights by selecting a less-senior individual for the ES3 position.
