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HOLDING: 
Grievance DENIED.  The Arbitrator found that the Employer had just cause to remove the Grievant.  
The Grievant was a Juvenile Correctional Officer at the Scioto Juvenile Correctional Facility.  The Grievant was hired on January 23, 2006, and he was removed October 8, 2008.  The Grievant had no previous discipline and received good performance evaluations.  On April 2, 2008, the Grievant observed a youth talking in the television area, a rule violation.  The Grievant ordered the youth to return to his room.  The youth refused to comply and became verbally aggressive.  A physical confrontation ensued.  In the process, the youth spit on the Grievant and hit him in the head.  Two other officers joined the confrontation.  These officers were able to wrestle the youth to the floor.  Thereafter, while the youth was subdued in a face down position, the Grievant punched the youth in the head two times.  Then, the Grievant stepped away, removed his jacket and duty belt, and challenged the youth to a fight.  Consequently, the Grievant was removed for inappropriate use of force.  
The Employer argued that the Grievant created a very dangerous situation for the youth involved and staff.  The Employer contended that there was a thorough investigation of the incident leading to the Grievant’s removal.  The Employer maintained that testimony of staff and the youths who were present at the time of the incident supports its case.  Additionally, the Employer argued that the video of the incident showed the Grievant punch the youth in the head after the youth was subdued.  As such, the Employer concluded that the Grievant was not fit to work in the field of corrections.

The Union argued that the Employer did not have just cause to remove the Grievant.  The Union contended that the Grievant did not use excessive or unwarranted force and that the actions used by the Grievant to diffuse the situation were entirely reasonable.  The Union noted that the youth pushed the Grievant and they fell into a chair with the youth on top of the Grievant.  The Union stressed that at that point, the youth spit on the Grievant and struck him on the head.  The Union maintained that the Grievant is a calm and even-tempered person.  It acknowledged that the Grievant was upset when the youth spat on him and struck him, but argued that the Grievant’s response was not unreasonable given the circumstances.  Additionally, the Union acknowledged that criminal charges were brought against the Grievant, but stressed that the Grievant was acquitted.  The Union observed that the Grievant had two and one-half years of service at the institution with no previous discipline and good performance evaluations.
The Arbitrator found that the Employer had just cause to remove the Grievant.  The Arbitrator concluded that “there is no doubt the [G]rievant’s action was inappropriate.”  The Arbitrator determined, at the time the Grievant punched the youth, the youth was subdued and of no threat to staff or himself.  Furthermore, punching a youth in the head is not a technique used to control a youth and nothing in the testimony or video recordings justified the Grievant’s action.  Additionally, the Grievant challenged the youth to a fight.  This behavior was contrary to the Grievant’s responsibility to de-escalate the situation.  As such, the Grievance was denied.
