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HOLDING: 
Grievance GRANTED.  The Arbitrator found that the Employer did not have just cause to discipline the Grievant.  
The Grievant is a JCO at the Ohio River Valley Juvenile Correctional Facility.  At the time of his removal, the Grievant had been employed at the facility for eight and one-half years and had no discipline of record.  The Grievant was removed on November 21, 2008 for two violations of the Ohio Department of Youth Services General Work Rules Policy.  Specifically, the Grievant was removed for violation of 3.1—dishonesty, and; violation of 5.12—actions that could harm or potentially harm an employee, youth, or a member of the general public.  On December 2, 2007, a youth attempted to attack another youth at the Employer’s facility.  Several officers responded to the incident.  The youth aggressor resisted the officers’ attempts to subdue him.  Consequently, the youth sustained significant injuries to his face and some of the officers involved were disciplined for using excessive force.  The Grievant was not accused of using excessive force; rather, he was accused of lying in his report in an attempt to “cover up” the violations committed by his fellow officers.  More specifically, the Grievant asserted that he did not see any staff use unnecessary force and that the youth’s injuries resulted when he “came together” or “collided” with another youth.   
The Employer argued that it did have just cause to remove the Grievant because the Grievant lied in his statement.  The Employer asserted that the Grievant was not truthful when he claimed that the youth “came together” with another youth.  The Employer claimed that the Grievant saw the officers using excessive force and that he lied about not seeing the excessive force.  The Employer pointed out that during the incident, the Grievant was right next to two officers that were found to have used unnecessary force.  The Employer also emphasized that there is a “culture” at the facility that causes cover-ups.
The Union argued that the Grievant gave a truthful account of the incident from his perspective.  The Union gave a minute-by-minute review of the video of the incident which showed the Grievant in a kneeling position by a wall.  The Union also pointed out that several other staff were on their knees surrounding the youth.  The Union asserted that the video showed that the Grievant’s view of the youth was blocked.  Thus, from the Grievant’s perspective, he really did not see staff using unnecessary force and therefore did not lie in his statement.
The Arbitrator concluded that the Employer did not have just cause to remove the Grievant.  The Arbitrator found that the Employer did not have any direct evidence that the Grievant saw anything.  Additionally, the Arbitrator was troubled by the fact that the incident occurred on December 2, 2007, but the Grievant was not interviewed until March 10, 2008.  The Arbitrator determined that it was a direct contradiction for the Employer to ignore the Grievant for 90 days and allow him to continue to work unrestricted, but later claim that Grievant committed such a severe violation that removal was necessary.  As such, the Arbitrator granted the grievance and ordered that the Grievant be made whole.
