OCB AWARD NUMBER: 2041
	SUBJECT:
	ARB SUMMARY #  2041

	TO:
	ALL ADVOCATES

	FROM:
	KRISTEN RANKIN

	OCB GRIEVANCE NUMBER:
	24-09-20080619-0036-01-04

	DEPARTMENT:
	Ohio Department of Mental Retardation and Disabilities

	UNION:
	OCSEA/AFSCME Local 11

	ARBITRATOR:
	Meeta Bass Lyons

	GRIEVANT NAME:
	Robyn Dennis

	MANAGEMENT ADVOCATE:
	Laura Frazier 

	2ND CHAIR:
	Jessie Keys

	UNION ADVOCATE:
	Robbie Robinson

	ARBITRATION DATE:
	May 15, 2009

	DECISION DATE:
	June 29, 2009

	DECISION:
	MODIFIED

	CONTRACT SECTIONS:
	Articles 24.01, 24.02, 24.06

	OCB RESEARCH CODES:
	Just Cause-Concept Of 118.311; Back Pay Awards 118.806; Discipline-in General 118.01; Expunging Records–Personnel Files 2.221; Neglect of Duty 118.6516; Reinstatement From Wrongful Discharge 118.801


HOLDING: 
Grievance MODIFIED.  The Arbitrator did not find just cause for removal because similarly situated employees received disciplinary action far short of removal for similar conduct.  
The Grievant was a Therapeutic Program Worker at the Mount Vernon Development Center.  The Grievant was hired on November 28, 2005 and she was removed on June 4, 2008.  The Grievant had no active discipline in her record.  On May 14, 2008, Connie Workman, a therapeutic program co-worker working the same shift as the Grievant, asked the Grievant to relieve her of her duties while she went to the restroom.  The Grievant assumed responsibility.  Shortly thereafter, Sue Lindsay entered the building and observed the Grievant sleeping in a chair.  Ms. Lindsay placed a call to the Grievant’s supervisor to discuss the incident.  Grievant was terminated from her position due to a charge of Neglect.  
The Employer argued that the Grievant assumed responsibility for two residents under close supervision while her co-worker used the restroom.  Both patients had trachs.  One of the patients had a history of dislodging her trach.  By sleeping on duty, the Grievant disregarded her duties because she failed to provide the two patients with the heightened supervision necessary to preserve health and safety.  The Employer distinguished the incident as a break in service.  Due to the heightened supervision, this break in service constituted neglect, rather than a sleeping on duty infraction for residents under general supervision.  Management contends that the failure to maintain close supervision could have resulted in a life and death occurrence for these two patients.  Therefore, the charge of Neglect was appropriate and removal of the Grievant was in accordance with the Center’s discipline grid and collective bargaining agreement.

The Union argued that removal of the Grievant constituted disparate treatment.  The Union contended that, the Ohio Department of Mental Retardation has not removed an employee for a first offense of sleeping on duty, especially when no incident or travesty occurred.  The Union further argues that the Employer’s discipline grid carries a separate charge for sleeping on duty.  The Union contends that the Grievant was performing her duties at the time of the incident when it was alleged that she was sleeping.  In similar cases, the Employer has charged for sleeping on duty, not neglect.  Additionally, the Grievant was receiving treatment for depression and her prescribed medication caused drowsiness.  On the date in question, the Grievant had problems with day care, and was not able to get sufficient rest before reporting to work.  Also, the Grievant was pregnant at the time of the incident.  

The Arbitrator found that discipline was warranted, but removal of the Grievant was without just cause.  The agency policy defines Neglect as “a disregard of duty resulting from carelessness or willfulness in failing to provide an individual with any treatment, care, goods, supervision or services necessary to maintain the health and safety of the individual.”  The circumstances surrounding the incident demonstrate an act of carelessness by the Grievant.  But, “just cause” requires that the employer administer discipline even handedly.  The Union provided documentation showing that the Employer has charged similarly situated workers with sleeping on duty rather than patient neglect.  Thus, the Union established that other similarly situated employees received disciplinary action far short of removal for similar conduct.  So, removal in the instant case required remediation.  The removal was modified to a five-day suspension and the Grievant was to be made whole, less a five-day suspension.   
