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HOLDING: 
Grievance MODIFIED.  The Grievant is reinstated without back pay and without any benefits other than restored seniority.  The discipline on record will be a 10-day suspension.  
The Grievant was removed on August 12, 2008 based on an incident occurring on June 13, 2008.  On that day, the Grievant and a youth engaged in “smack” talk that escalated to the Grievant slapping the youth on the arm while the youth covered her face with her arms and hands.  The Pre-Disciplinary Hearing found that the Grievant had inappropriate or unwarranted force with a youth and that she failed to document/notify per policy that the incident occurred.  Such actions constituted violations of rule 4.12 (inappropriate force) and 5.1 (failure to follow policy).  
The Employer argued that the Grievant struck the youth without provocation or cause, that it was not horseplay, and that the youth was not a threat to another youth, herself, or the Grievant.  Such contact constituted unwarranted use of force.  Furthermore, the Employer argued that the Grievant then failed to report the incident.  The Employer declared a zero-tolerance policy of staff assaults on youths through court orders and policy.

The Union argued that, although the contact occurred, it was simply horseplay and there was no intent to harm the youth.  The Union also argued that the Employer has inconsistently applied its zero-tolerance policy as a JCO at the same facility recently received a 2-day fine for throwing a book at a youth and hitting her in the head.  The Union also claimed that the Employer did not consider the Grievant’s 10 years of service without any discipline involving improper contact or unwarranted force.  

The Arbitrator found that the Grievant slapped the youth’s arm in front of her face and did not log or report the incident constituting a violation of rules 4.12 and 5.1.  Recent arbitration awards reinstating employees without backpay, however, led the Arbitrator to find that there was just cause to discipline but not remove the Grievant.  The Grievant was reinstated without back pay, but with seniority restored.  The Grievant did not receive any other benefits and the discipline of record was a 10-day suspension.  

