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HOLDING: 
Grievance DENIED.  The Ohio Bureau of Workers’ Compensation had just cause for removing the Grievant.  
The Grievant began her employment with the State on February 6, 1994, as a Clerk 3 with the Ohio Adjunct General.  In December 1998, the Grievant transferred to the Ohio Bureau of Workers’ Compensation.  The Grievant’s counseling and active disciplinary history began on July 31, 2006, when she received a written counseling for three separate incidents of sleeping in the workplace.  Thereafter, the Grievant received a written reprimand, a 2-day suspension, a 6-day suspension, and a 15-day suspension. Each discipline was for sleeping while on duty.  The Grievant suffers from Spastic Para paresis and has been wheelchair-bound since 2003.  In 2008, the Grievant’s supervisor observed the Grievant sleeping on at least three separate occasions.  On September 11, 2008, the Grievant was removed from her position

The Employer argued that the grievance should be upheld in its entirety because the Grievant’s supervisor observed the Grievant sleeping at work on three separate occasions.  The Grievant’s disciplinary history demonstrated that the victim slept while at work frequently.  Furthermore, four of the five Union witnesses had seen the Grievant sleep while at work.  Also, the Employer contended that it made a good faith effort to reform the Grievant.  The disciplinary grid permits removal on the fourth offense, but in an attempt salvage this 15-year employee, the Employer only imposed a 15-day suspension.  This suspension was later grieved and settled for a quasi last chance agreement.  The Grievant knew full well that removal was the next step in the progressive discipline, but she continued to sleep on the job.

The Union argued that the grievance should be granted because the Grievant’s new supervisor was out to get the Grievant.  The Union contended that the Grievant was a good, 15-year employee whose discipline troubles did not begin until this new supervisor came into the picture.  The Union also argued that the supervisor kept sloppy records of her observations, so the records should not be considered accurate.  Additionally, the Union explained that the Grievant suffered from a dry eye condition as well.  The Grievant was treating this condition by applying eye drops four times a day.  The Union contended that to apply the drops properly, the Grievant had to keep her eyes closed for sixty seconds after she put the drops in her eyes.  
The Arbitrator found that the Employer had just cause to remove the Grievant.  The Employer gave the Grievant plenty of opportunity to learn that sleeping at work was not acceptable.  By virtue of the 2006 counseling, the Grievant was on notice that sleeping on the job would not be tolerated by the new supervisor.  Furthermore, the Grievant knew that she was on a last chance for sleeping, but she continued to sleep at work.  The arbitrator concluded that the Grievant was either unwilling or unable to conform to the Employer’s reasonable expectation that she be awake and alert while on duty.  Therefore, the grievance was denied.
