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HOLDING: 
Grievance DENIED.    The Arbitrator found a 3-day fine to be reasonable given the Grievant’s deportment record and a finding of just cause.  
The Grievant apprehended a suspected OVI driver on April 28, 2007.  Because the driver attempted to flee the Grievant, a response to resistance investigation was conducted which revealed that there was no video of the incident because the system was not in operation.  On March 23, 2007, Sgt. Scales performed a supervisory video review with the Grievant which revealed that the tape did not contain audio.  The problem was corrected and Scales informed the Grievant to notify him of further malfunctions.  On March 24, April 16, and April 28, unit history indicated an entry for signal 4 (code for not functioning) was entered into the system.  A review of the video revealed that the tape had visual, but no audio, recordings for stops on April 2, 10, and 13.  When the Grievant was asked about this, he told Sgt. Long that Scales was aware of the problem and technicians were unable to correct the problem.  The Grievant did not notify his supervisor or Scales of the problem.  
The Union argued that the Grievant did give actual or implied notice on separate occasions that the audio-visual camera system was not operational.  Because there was no violation, the Union argued that there was no just cause for discipline.

The Employer argued that the Grievant failed to follow policy and procedure and was inefficient by failing to advise his supervisor of the malfunctioning equipment.  The Employer argued that documenting the need for repairs in the unit history or computer log does not constitute notice contemplated by work rule 4501:2-6-02(B)(5).  

The Arbitrator found that the responsibility to report requires actual and not implied or constructive notice.  The Grievant failed to report that the system was inoperative from April 13 to May 2, 2007.  The Arbitrator also found that the Grievant was instructed to inform Scales of future problems but did not do so.  The Arbitrator determined that the Employer satisfied its burden of proving the Grievant failed to perform his duties.  The Grievant’s deportment record indicated a 1-day fine for failing to have videotape in the recorder, a 1-day fine for failing to fulfill a request to provide the prosecutor’s office with copies of an arrest video, and a written reprimand for failing to submit seized drug evidence to a crime lab in a timely manner.  The Arbitrator denied the grievance because she found a 3-day fine to be reasonable.  
