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HOLDING: 
Grievance GRANTED.  The Arbitrator found that the Employer did not have just cause to remove the Grievant.  
The Grievant was terminated for using excessive force on an inmate.  

The Employer argued that the Grievant used excessive force against the inmate by punching him.  The Employer’s investigator testified that the surveillance video shows the Grievant throwing a punch at the inmate.  When the investigator asked the Grievant what technique he was using, the Grievant couldn’t answer him.  The Grievant also couldn’t explain the swinging motion shown on the video.  The Investigator claimed that Lt. Price saw the Grievant swing at the inmate and told the Grievant to knock it off.  

The Union argued that the Grievant did not use excessive force.  No other COs confirmed Lt. Price’s claim that the Grievant threw a punch at the inmate.  The inmate testified that Lt. Price and CO Hewitt hit him in the head and the inmate’s complaint was against Lt. Price, not the Grievant.  The Union claimed that the inmate was belligerent and charged Officer Warren when CO Anderson and Lt. Price first went to his cell.  The inmate was resisting the entire time the COs were in his cell and transporting him through the Sally Port.  CO Tumbleson testified that the inmate was struggling and trying to fight, and he doesn’t recall seeing the Grievant or Lt. Price.  The Grievant claimed he was trying to use a Modified Technique 3, in which he would twist the hand in a rotary manner to force the inmate to the ground.  The Grievant also explained that there is no technique for a “reach in” that the investigator asked about.  The Grievant later said he was trying for a “reach in” move.  
The Arbitrator found that there is no evidence that the Grievant punched the inmate.  Lt. Price and the other COs did not see anyone hit the inmate.  The video does not show contact.  The Employer’s contention that the Grievant punched the inmate is based solely on the Grievant’s stance in the video, which could also support the Grievant’s claim that he was attempting to grab the inmate’s left hand.  The Grievant is to be made whole to include seniority, loss of pay, loss of vacation, personal leave, and sick leave that he would have accrued; reimbursement of medical expenses normally covered; reinstatement to his post, shift, and days off; and the discipline should be removed from his record.  
