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HOLDING: 
Grievance MODIFIED.  The Grievant shall be reinstated without back pay but without loss of benefits or seniority.  
The Grievant was employed as a policeman at a facility operated by the Department of Mental Health.  The Grievant was terminated for violating Hospital Policy 3.14, Neglect of Duty. Sleeping/Not Alert During Work Shift because he was found in a “position of rest” with his head back and eyes clothes and a coat draped over him.  Policy 3.14 stipulates that the punishment for a first and second offense is a 5-day suspension and termination on the third offense.  
The Union claimed that CBA Article 19.05, Progressive Discipline, should be followed over Policy 3.14.  The Union claimed that the Employer did not follow progressive discipline even for Policy 3.14 because it requires 2 5-day suspensions and the Grievant had only received a verbal reprimand and 1 5-day suspension.  The Union also argued that the Grievant was not sleeping.  Coworker Stoney claimed that he did not know the Grievant slept on duty and did not suspect it.  Coworker Rutt claimed to receive an email that stated that the Lieutenant that found the Grievant was targeting the Grievant for discipline.  The Union argued that the Grievant answered each one of his radio checks on the night in question.  

The Employer argued that the lieutenant found the Grievant in his car with his eyes closed and a jacket over him.  In a picture taken by the lieutenant, people have identified the person sleeping as the Grievant.  The Grievant claimed he was resting his eyes.  

The Arbitrator found termination to be too harsh of a punishment.  The Arbitrator did not find any clear, corroborative testimony.  The Arbitrator did find that the Grievant had an excellent background, minimal discipline, and experience as a police officer.  The Arbitrator also determined that the lieutenant who found the Grievant had a problem with the Grievant.  The Arbitrator was unable to determine the Grievant was sleeping.  However, the Arbitrator was able to determine that the Grievant’s eyes were closed and that was unacceptable for a security guard so the Grievant should be disciplined.  The Arbitrator determined that termination was too harsh and not progressive.  The Arbitrator instead restored the Grievant to duty after a 30-day suspension without pay, but also without loss of seniority or benefits.  

