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HOLDING: 
Grievance MODIFIED.  The Arbitrator found that the discharge of the Grievant would have been sustained but for the reinstatement of similarly situated Trooper Bradic resulting in the termination being converted to a 90 day suspension.
At an April 4, 2008 breath alcohol recertification test, the Grievant used a cheat sheet obtained from Trooper Maroon.  When offered the cheat sheet, the Grievant accepted and used it.  Test proctor Craig Yanni saw the Grievant using the sheet and confiscated it and the Grievant’s answers.  The Grievant was discharged.  
The Employer argued that the Grievant cheated on the exam, which the Grievant does not deny.  The Grievant also told Yanni that he would inform his supervisors, which he did not do, and that the cheat sheet was not used by others, another lie.  The Employer claimed that cheating warrants discharge.  The Employer also claimed that the Grievant was not similarly situated with Trooper Bradic because of the Grievant’s poor discipline record.  
The Union acknowledged that the Grievant cheated on the examination, but offers the Grievant’s family problems as mitigating circumstances.  The Greivant was not well rested due to these problems and went along with his colleagues’ widespread use of the cheat sheet.  The Union argued that the Grievant should be considered in light of Trooper Bradic because they are similarly situated.  The Union also claimed the Grievant’s behavior was not as severe as Bradic’s because the Grievant only cheated once and told the truth during the investigation while Bradic cheated twice.  The Union claimed that firing the Grievant was disparate treatment.   
The Arbitrator found that cheating is cheating and no consideration should be given to the notion that the Grievant’s cheating was less severe than Bradic’s.  Standing alone, the Arbitrator determined that cheating warrants discharge.  However, the Arbitrator found that cheating does not stand alone.  Comparing the Grievant with Bradic, the Arbitrator determined that the rules must be enforced with equality and evenhandedness.  The standard of just cause requires discipline to be consistent.  But for the treatment of Bradic, the Arbitrator would have sustained the termination.  However, the Arbitrator could not minimize Bradic’s reinstatement and determined that the Grievant should be restored.  The Arbitrator converted the discharge to a 90 day suspension without pay.  All remaining back pay was to be made at straight time with the Employer deducting any amounts earned though Unemployment Compensation and interim wages.  
