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HOLDING: 
Grievance DENIED.  The position was correctly classified as exempt.  
The grievance was raised over a job classification dispute in which the agency classified a vacant position as exempt rather than nonexempt.  From April 24, 2006 through May 3, 2006, the Agency posted a nonexempt position.  On May 30, the Agency withdrew the nonexempt position and replaced it with an exempt position.  The Agency notified bargaining unit applicants of the change and then hired a non-bargaining unit member to fill the position.   

The Union argued that the Agency deliberately violated the CBA by improperly transferring long-standing, bargaining unit work to exempt employees.  The Union claimed that the exempt position was essentially the same as the nonexempt position.  Only a few minor duties separated the two positions.

The Agency argued that posting the position as nonexempt was a mistake; when the Agency realized the error, they reposted it as exempt.  The Agency argued that there has never been a nonexempt position in the Environmental Services Section (ESS).  The Agency claimed that it could not have eroded the bargaining unit because the Agency did not act with intent to erode the bargaining unit, the number of bargaining unit employees increased from 25 to 29 in 2006, and the work was never bargaining unit work.  

The Arbitrator found that an increase in bargaining unit employees does not necessarily defeat an erosion claim  because the Agency could be indirectly or constructively eroding the unit by mislabeling positions as exempt when they should be nonexempt, depriving the unit of future members, but not present member.  The Arbitrator found that the Union needed to show that the Agency acted with purpose or intent to erode the bargaining unit, but nothing in the record indicated such intent by the Agency.  The Arbitrator also found that nothing in the record suggested that the Agency did not make a reasonable effort to preserve the bargaining unit.  On whether the position was exempt or nonexempt, the Arbitrator applied the essential duties (Essence) test, which indicated that the position was exempt.  The Arbitrator found that exempt duties clearly lie at the heart of the position’s managerial decision-making authority.  The Arbitrator disagreed with the Union’s claim that exempt duties could become nonexempt if performed by bargaining unit members.  The Arbitrator also pointed out that exempt employees could perform nonexempt work pursuant to 1.05 but it was not a license to erode the bargaining unit by performing nonexempt duties.  
