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HOLDING: 
Grievance MODIFIED.  The Arbitrator reduced the Grievant’s termination to a time-served suspension and reinstated seniority and benefits stipulated upon completion of a psychological exam and a rehabilitation program.  
 On May 7, 2008, the Grievant requested time off allegedly because he recently took prescribed Prozac and did not want to drive.  The Grievant went to a bar where he drank for 2 hours, took a cab home, and then contacted Marion Police Department to transport him to Marion General Hospital based on his expression of suicidal threats or tendencies.  The Grievant also told a nurse he wanted to kill his parents.  Sgt. Rosario went to the hospital and learned that the Grievant had a BAC of .38 when he was admitted.  The Grievant signed a last chance agreement (LCA) on July 6, 2007 after he had a positive reasonable suspicion alcohol test at the beginning of a scheduled shift.  Also, on April 23, 2008, after the Grievant requested time off to visit his ill grandfather in Kentucky, the Grievant instead requested the Marion Police Department to drive him to Marion General Hospital.  The Grievant initially claimed he was dehydrated from the flu, but admitted during the arbitration that the dehydration was due to a large amount of alcohol he consumed during the three prior days away from work.  The hearing officer determined that the Grievant violated Performance of Duty and Conduct Unbecoming an Officer for having to be transported to the hospital during his sick leave because he was too intoxicated.  
The Employer argued that the Grievant has demonstrated a pattern of abusing alcohol on his existing days off and then not being able to report to work for his scheduled duty time in an attempt to avoid the LCA.  Both incidents in 2008 showed this type of behavior.  The Employer claimed that the Grievant was untruthful about both matters as well, the first time claiming flu-like symptoms was the cause of the hospitalization and the second time the effect of Prozac causing him to call off sick.  The Employer claimed that the Grievant has had substance abuse problems since 2002 and was involved in a 10-day in-patient rehabilitation program.  There is no information indicating whether participation continued through completion.  The Employer argued that the Grievant, an admitted chronic alcoholic, is prohibited from carrying a firearm by ORC 2923.13, and, therefore, cannot perform the essential functions of a trooper.  Finally, the Employer claimed that the Grievant’s suicidal and homicidal statements exemplify conduct unbecoming an officer.  

The Union argued that the Grievant was experiencing adjustment sickness to changing his medication to Prozac and was not drinking at his parents’ home when he called and requested time off.  The Union claimed that alcoholism has been recognized in Ohio as a disability or handicap under ORC 4112.01(A)(13) and that ORC 4112.02 makes it unlawful to discharge an individual based on a handicap without just cause.  The Union claimed that the Grievant’s work performance had not been compromised, he had no significant absenteeism or tardiness problem, and he was not a sick leave abuser.  The Union maintained that the Grievant consumed the alcohol during a short period of time, only after being granted vacation leave and there was no evidence that he called off for other than legitimate considerations related to the change in medication.  The Union concluded that drinking after legitimately calling off sick is not prohibited.  
Despite the Grievant’s admitting his alcoholism, the Arbitrator was unsure whether the Grievant recognized the potential consequences of his actions.  While the Arbitrator appreciates the Employer’s skepticism, the Arbitrator found that the Employer failed to prove that the Grievant was intoxicated when he initiated the call to be excused from reporting to work on May 7, 2008.  The Arbitrator found that the Grievant’s suicidal and homicidal threats should be placed in the context of his impairment.  The Arbitrator also found that the evidence showed that the Grievant used his leave to consume excessive amounts of alcohol, and no Employer should be expected to tolerate that behavior.  The Arbitrator placed the burden on the Grievant to show he can regain control of his life and continue to serve as a state trooper.  The Arbitrator reduced the termination to a time-served suspension, made the Grievant whole for loss of seniority and benefits, and reinstated him to his former position.  However, the Grievant’s return to work is contingent on him completing a fitness-for-duty psychological exam and enrolling in a rehabilitation program recommended by OSHP’s Employee Assistance Program.  
