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HOLDING: 
Grievance DENIED.  The Arbitrator found just cause for discipline of the Grievant. 
The Grievant was removed on September 29, 2007 for violating the Department’s Standards of Employee Conduct, Rule 7 (failure to follow post orders) and Rule 41 (unauthorized actions that could harm any individual under the supervision of the Department).   The Grievant conducted two partial strip searches of a Parolee and failed to follow DRC policies when he knowingly engaged in the following: failed to sanction the Parolee for violations which occurred during his supervision of her, failed to address the Parolee’s positive drug test, failed to notify his supervisor of the Parolee’s arrest for domestic violence and not reporting it to the State of Indians, and missed office and treatment assessment appointments.  The Grievant also failed to accurately document his contacts with the Parolee as required by the Adult Parole Authority in his Field Officers Tablet (FOT).  
The Employer concluded that the Parolee was subject to two inappropriate partial strip searches by the Grievant.  The first was during the initial visit to the Grievant’s office.  After checking the Parolee’s arms for needle marks, the Grievant requested the Parolee to remove her pants and panties so he could check her groin area.  The second search occurred at the Parolee’s home while she was living with her mother.  Again, the Grievant inspected the Parolee’s groin area when her mother walked in and confronted the Grievant.  The investigation also revealed a similar pattern of conduct by the Grievant regarding a different parolee in 2005-2006.  The Employer argued that the three parties’ testimonies provided just cause to remove the Grievant for conducting the partial strip searches.  The Employer also found evidence to support removing the Grievant for failing to follow procedures regarding the Parolee’s 2 positive drug tests, an arrest and conviction for domestic violence, missed office and treatment assessment appointments, and failure to inform the State of Indian of the Parolee’s arrest and conviction.  
The Union argued that the investigation was flawed.  The Union claimed Investigator Herubin filed to interview several employees, failed to review or consider the Grievant’s performance evaluations, and failed to give weight to the Grievant’s length and good service as a DRC employee.  The Union argued that numerous discrepancies and unreliable circumstances exist among the Parolee and her mother’s testimonies.  The mother was unable to recall when the home visit occurred and Herubin failed to inquire into the mother’s sobriety during the home visit.  The Union claimed that Herubin testified that the Parolee admitted to using marijuana and cocaine sometime prior to making the strip search allegations but the investigation is silent on her sobriety.  The Union argued that the Employer’s acceptance of these testimonies given the history of the Parolee’s drug abuse defied logic.  The Union argued that the alleged strip searches did not occur.  Union witnesses testified that the Grievant’s office door is rarely closed and is always open when clients are in the office; the likelihood of the door being closed while an offender was present is remote.  The Union also claimed that the Parolee’s mother was asleep during the home visit, and that the mother’s written statement and testimony are inconsistent regarding her exchange with the Grievant.  The mother’s and Parolee’s memory of whether the Parolee’s boyfriend was in the house also contradicted each other.  The Union admitted that the Grievant failed to notify his supervisor of the arrest and conviction but claimed that confusion resulted because the arrest header was not issued to officially notify him of the arrest.  The Union pointed to a polygraph exam the Grievant took about the alleged strip searches as well.  The Union denied all of the other parolee’s allegations and claimed that both parolees were attempting to get released from supervision early and had worked together at Bob Evans and knew each other for a long time.  The Union argued that the testimony of the Grievant, with a long history of reliability and honesty, should be given more weight than the Employer’s witnesses.  
The Arbitrator found that the Grievant had actual knowledge of certain behavior of the Parolee (such as the positive drug tests and arrest/conviction) that was contrary to her supervised plan and that the Grievant failed to notify his supervisor or sanction the Parolee for any of this conduct. The failure to notify or sanction the Parolee makes no sense and violates policy. The Arbitrator found that offenders are required to be sanctioned for positive drug tests and any new conviction.  Therefore, the Grievant violated Rule 7 and just cause exists to impose discipline.  The Arbitrator found the facts of the first alleged strip search to be insufficient for just cause, but the facts of the second strip search provided more support.  The Arbitrator found discrepancies between the Parolee’s testimony, the mother’s testimony, and the mother’s written memory to be minor or cured while the consistencies were much more valuable.  The Arbitrator was also unable to determine what motivation the mother or the Parolee would have to lie.  The Arbitrator stated that the second parolee’s testimony was the tipping point because it provided the undeniably inference that the Grievant engaged in unauthorized strip searches of the Parolee.  The Arbitrator found that credible evidence existed to conclude that the Grievant conducted both partial strip searches and the intrusiveness of such behavior violated the public trust expected of a parole officer warranting discipline, including removal.  Therefore, the Arbitrator found just cause to remove the Grievant.  
