OCB AWARD NUMBER: 2017
	SUBJECT:
	ARB SUMMARY #  2017

	TO:
	ALL ADVOCATES

	FROM:
	KRISTEN RANKIN

	OCB GRIEVANCE NUMBER:
	35-20-20080924-0038-01-03

	DEPARTMENT:
	Department of Youth Services

	UNION:
	OCSEA/AFSCME Local 11

	ARBITRATOR:
	Craig A. Allen

	GRIEVANT NAME:
	Brandon Doss

	MANAGEMENT ADVOCATE:
	Melinda Hepper

	2ND CHAIR:
	Victor Dandridge

	UNION ADVOCATE:
	David Justice

	ARBITRATION DATE:
	March 4, 2009

	DECISION DATE:
	March 26, 2009

	DECISION:
	GRANTED

	CONTRACT SECTIONS:
	

	OCB RESEARCH CODES:
	Back Pay Awards 118.806; Just Cause-Concept Of 118.311; Inmate Abuse- DYS & DRC 118.6461; Reinstatement From Wrongful Discharge 118.801; Work Rules-In General 118.6561


HOLDING: 
Grievance GRANTED.    The Arbitrator did not find just cause for the discipline imposed.  
On September 19, 2008, the Grievant was removed for violating rules 3.6, failure to follow work assignments; 5.11, failure to immediately report and/or investigate a violation of any departmental work rule; and 5.12, actions that could harm or potentially harm an employee, youth, or a member of the general public stemming from an incident that occurred on December 2, 2007.  
The Employer argued that the Grievant failed to protect the Youth, kept the Youth on restriction for 7-10 days to conceal his injuries, and failed to report child abuse.  The Grievant was present when two youths were fighting and helped restrain one of the youths.  The Employer argued that the Grievant failed to call medical despite testimony from others that the Youth was bleeding badly and that his left eye was swollen shut.  In an initial interview, the Grievant claimed that he could not turn in other Juvenile Correction Officers, but later changed his mind.  The Employer claimed that the Grievant should have reported injuries from Staff.  

The Union argued that the Grievant should not have been terminated.  JCO Holbrook testified that he didn’t see the Grievant at the incident and that he didn’t see any punching, kicking, or any injury.  The Youth complained that he “got his ass beat” to the Grievant, who told him to file a grievance, but the Youth didn’t write a grievance on the Grievant.  The Grievant claimed to have told Barb Moore about the incident.  The Grievant claimed that he was knocked down while trying to restrain the Youth, lost his keys, and retrieved his keys before continuing to help restrain the Youth.  The Grievant argued that he did not see any abuse but that a JCO could have punched or kicked.  The Grievant concluded that he had no reason to believe the Youth was abused.  
The Arbitrator found that there was not evidence to support the Employer’s claims.  The Employer offered no evidence as to how the Grievant should have acted to protect the Youth despite the contention that the Grievant failed to do so.  The Arbitrator also found that the evidence contradicted the Employer’s claim that the Grievant failed to see that the Youth received medical attention.  The Youth received medical attention within 10 minutes of the Grievant’s report and the Youth saw medical every day.  The Arbitrator found that the Youth received prompt medical attention and was visible to staff, other youths, and the unit video camera making staff and Supervision aware of his injuries.  Therefore, the Arbitrator found that the Grievant was not attempting to conceal the Youth’s injuries by placing him on restriction.  Further, the Grievant did not receive training on restrictions and there is no written policy on the matter.  The Arbitrator also found that the Grievant told the Youth to file a grievance addressing abuse, which the Youth did.  The Arbitrator found evidence that the Grievant filed reports and was interviewed about the abuse.  The Employer claimed that the Grievant failed to cooperate by not filing a Form 304.05 A, but the Arbitrator found that the Employer should have provided the form if it wanted the Grievant to complete it.
The Arbitrator found that there was no just cause for discipline.  The Grievant is to receive lost pay and be restored to his seniority.  All vacation, personal leave, and sick leave is to be restored to the Grievant, and he is to be reimbursed for medical expenses that would have been covered.  The Grievant will be reinstated to his post, shift, and days off and the discipline will be removed from his record.  
