OCB AWARD NUMBER: 2015
	SUBJECT:
	ARB SUMMARY #  2015

	TO:
	ALL ADVOCATES

	FROM:
	KRISTEN RANKIN

	OCB GRIEVANCE NUMBER:
	15-03-080821-0107-04-01

	DEPARTMENT:
	Ohio State Highway Patrol

	UNION:
	OSTA

	ARBITRATOR:
	Robert G. Stein

	GRIEVANT NAME:
	Tawanna Young

	MANAGEMENT ADVOCATE:
	Marissa Hartley

	2ND CHAIR:
	Lt. Charles J. Linek

	UNION ADVOCATE:
	Elaine Silveira

	ARBITRATION DATE:
	December 18, 2008 and January 6, 2009

	DECISION DATE:
	March 20, 2009

	DECISION:
	MODIFIED

	CONTRACT SECTIONS:
	Article 19 and 20

	OCB RESEARCH CODES:
	Back Pay Awards 118.806; Just Cause-Concept Of 118.311; Disparate Treatment 118.67


HOLDING: 
Grievance MODIFIED. The Employer had just cause for discipline; however removal in this case was improper.  The grievance was modified to a suspension of six pay periods with back pay and benefits minus the period of suspension and seniority awarded.  
Grievant was a Trooper at the Delaware post and had tenure of 5 ½   years at the time this incident occurred.  In March 2007, Post Commander Lt. Marshall directed Sgt. Heck to ride along with the Grievant after Marshall received a complaint regarding a DUI stop made by the Grievant.  The two totaled 136 hours of ride time and began a romantic relationship.  On April 11, 2008, the Grievant showed two pictures of Heck’s genitalia to Kristi Jones and Mark Murphy.  Jones contacted Sgt. Kevin Knapp to report the Grievant’s conduct; an administrative investigation (AI) was commenced.  The investigator found that the Grievant attempted to record a conversation between Heck and Laura Hurlbert while they were purportedly sexually active while on duty by taking a microphone pack out of an out-of-service cruiser and placing it in the shredder in the dispatcher area.  No actual evidence of this recording was submitted because the Grievant claimed that she destroyed the tape.  The Grievant was removed on August 12, 2008 for violating OSP Rules and Regulations and Ohio Admin. Code 4501:2-6-02(E) and 4501:2-6-02(I)(1) and (2). 
The Employer maintained that it showed that the Grievant violated the Conduct Unbecoming an Officer work rule when she showed pictures of Heck’s genitalia and when she recorded two co-workers without their consent or knowledge.  The Employer argued that the Grievant was not truthful during her administrative investigation with regard to the nature of her relationship with Heck.  Heck’s testimony refuted the Grievant’s statements during the AI that the relationship was fostered because of Heck’s threats that she would not make it through the promotional process without his assistance.  The Employer argued that this untruthful statement created the just cause necessary to terminate the Grievant.  The Employer also refuted the Union’s disparate treatment claim because the Lieutenant at the Delaware post, who was not the recipient of similar discipline compared to the Grievant. The referenced Lieutenant was not similarly situated to the Grievant because the Lieutenant was not charged with the commission of the same or similar violation and the two officers were not of similar rankings with the OSP.  
The Union claimed that the Grievant did not think her relationship with Heck was consensual.  The Grievant claimed she felt pressured because he was her supervisor.  The Union argued that there were rumors that Heck and the Grievant were having an affair because of the amount of ride along hours the two had spent together.  The Union claimed the Employer relied on a flawed investigation that was not objectively or comprehensively conducted resulting in bias against the Grievant.  The Union argued that the Grievant’s mistakes regarding the relationship should not deny her the opportunity to continue an otherwise unblemished career.  

The Arbitrator found that the Employer did not meet its burden of demonstrating that it did have just cause to terminate the Grievant.  While the Arbitrator acknowledges that the Grievant violated well known restrictions by sharing offensive photographs and attempting to record Heck and Hulbert’s conversation, the Arbitrator felt that Heck’s conduct was much more egregious.  Initially, the Arbitrator found that the Grievant could not limit the ride time with Heck.  The Arbitrator found that the Employer failed to demonstrate that the Grievant violated false statement/truthfulness language of the work rules.  The Arbitrator felt that the Grievant would be able to perform as a trooper with new supervision.  The Grievant’s performance had been acceptable and there was an absence of prior discipline.  The Arbitrator found a suspension to be the proper punishment in light of her record.  
The Arbitrator found that the Union failed to provide sufficient evidence to support a claim of disparate treatment.  The evidence presented did not portray like circumstances because the situations involved different work rules with individuals of differing ranks and length of service.  

The Arbitrator vacated the termination and reinstated the Grievant.  The Grievant’s absence should be viewed as a suspension of six pay periods.  Her seniority shall be bridged and she shall receive back pay and benefits, minus her period suspension.  
