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HOLDING: 
Grievance DENIED.  The Arbitrator found that Grievant was not entitled to the accruals sought.
The Grievant was placed on approved leave for an injury and receiving disability payments from the Bureau of Workers’ Compensation from February 22, 2005 through June 13, 2005.  Upon returning on June 13, the Grievant as placed in the Transitional Work Program for 90 days, expiring on September 15, 2005.  The Grievant was then returned to workers’ compensation.  On December 2, 2005 a pre-separation hearing was held where the Grievant acknowledged being unable to perform her job.  Her employment was ended on January 1, 2006 and she returned to workers’ compensation.  The Grievant returned to work on December 27, 2006 after receiving clearance from her doctor.  She filed a Grievance on May 14, 2007 requesting the restoration of sick leave accumulated from September 15, 2005 through December 27, 2006.  
The Union claimed that Sections 27.02 and 29.02 of the CBA state that when employees who have been on approved paid leave of absence, union leave, or receiving workers’ compensation return to work, they are credited with personal and sick leave accrued while they were off work.  
The Employer argued that the CBA, a clarification letter, and the OAC support that the grievant was not entitled to sick leave accruals.  The clarification letter indicated that employees on workers’ compensation who return directly back to regular employment are entitled to receive the accruals, but an approved return from a leave of absence does not include reinstatement from disability separation.  When an employee is disability separated directly from a period of workers’ compensation, the employee does not have an approved return and is not entitled to restoration of sick leave accruals.  When the Grievant became disability separated, she was no longer a state employee and was not entitled to the accruals.  The Employer argued that this is why article 29.02 says that employees who return directly back to work from workers’ compensation are entitled to accruals.  The Employer also maintained that the Union could not challenge the clarification letter because it was distributed to every agency eight years ago and has been available on OCB’s website for the past eight years.  Any challenge would be untimely.  The Employer also argued that the absence of language addressing these conditions imply that they were not meant to be included.  The CBA and OAC do not mention periods of workers’ compensation prior to involuntary separation and subsequent reinstatement periods of time on disability separation as conditions when an employee is eligible to receive sick leave accruals.  Also, the Employer stated that the OAC does state that employees on occupational injury leave can continue to receive sick leave credit, but omits explicitly stating this about workers’ compensation or involuntary disability separation.  The Employer claimed that this absence showed an intent by the legislature that employees were not to receive accruals for workers’ compensation or involuntary disability separation.  
The Arbitrator found that the Grievant was accruing sick leave up until January 1, 2006, but when she returned to work on December 27, 2006, she was not an employee returning to work under the contract but an individual re-hired under the OAC which has no provision for the restoration of accrued sick leave.  From January 1, 2006 through December 27, 2006, the Arbitrator found that the Grievant was not accruing sick leave because she was not a state employee, and such accruals are limited to state employees.  The Arbitrator stated that he ignored the clarification letter.  The letter was OCB’s interpretation of the contract, and distribution to the agencies and the failure of the Union to challenge the interpretation was nothing more than unsupported claims.  

