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HOLDING: 
Grievance is MODIFIED.  Denied with respect to Article 11.02; granted with respect to 33.01.  Make whole remedy limited to 5 months and just Todd Braden.
The grievance focuses on demands by the five Grievants that the Employer should pay for the cost of maintaining Flame or Flash Resistant (FR) shirts and pants provided by District 8 to the Grievants.  
The Union claimed that the purchase of the FR clothing was because it was required personal protective equipment (PPE).  The Union argued that because the Employer did not maintain the FR clothing without cost to the employees, the Employer was acting contrary to the contract and OSHA standards.  The Union claimed that FR clothing is required by OSHA standards and that the CBA requires the Employer to clean and maintain the FR clothing as mandatory PPE.  

The Employer argued that OSHA standards do not require FR clothing as PPE.  The Employer did have documents discussing the required use of FR clothing, but these were solely internal documents that were in draft form and could not be used as a basis for requiring FR clothing.  The Employer contacted the PERRP administrator who informed the Employer that there are “currently no mandatory requirements for employers to provide flame-resistant clothing” to the employees.  The Employer claimed that it was contractually privileged to provide FR clothing to employees to wear it if they wished with the employees retaining the obligation to clean and maintain the optional clothing.  

The Arbitrator found that the Employer did not violate 11.02 of the CBA because OSHA did not require the use of FR clothing.  Because the Employer was not obligated to provide the clothing, the Employer did not have any obligation to clean and maintain the clothing.  However, under 33.01 of the CBA, the Employer is obligated to keep the uniform in good repair.  Although ODOT never acknowledged that the FR clothing was mandatory, District 8 did require the Grievants to wear the clothing from October 2007 through February 1, 2008.  The Arbitrator found the language in 33.01 to require the Employer to pay for the cleaning and maintaining of the FR clothing during the five months that District 8 required the use of FR clothing.  Only Todd Braden supplied evidence of per week expense for care and maintenance, so the remedy is limited to make just Braden whole for the 5 month period.  
