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HOLDING: 
Grievance DENIED.  The Arbitrator reduced the Grievant’s five-day fine to a three-day fine.  
The Grievant was terminated from her position on December 15, 2006, primarily for receiving money from residents.  The Grievant was reinstated on February 5, 2008 by Arbitrator DuVal-Smith with what amounted to a 433 day suspension.  On April 18, 2008, the Grievant requested a leave form for absences on April 16 and 17 due to “acute gastritis.”  The leave was approved only for sick leave and the Grievant only had 3.78 hours available leaving her in AWOL status for 12.22 hours.  On May 15, 2008, the Grievant was terminated for violating rule A-05-AWOL – Exceeds Sick Leave Balance.  
The Employer argues that the Grievant clearly violated Rule A-05 because her leave balance was insufficient to cover her absence.  FMLA arguments are inappropriate because the Grievant did not work 1200 hours in the preceding 12 months and the sickness lasted 2 days, short of the 3 consecutive days required by FMLA.  
The Union claims that the Grievant never had prior attendance misconduct and the Employer should have allowed her to supplement her sick leave balance with emergency personal leave or leave without pay.  The Union relied on a previous settlement in 1999 where the Employer purportedly agreed to review, case-by-case, the use of “other” leave for work related injuries or disabilities.  The Employer has been more lenient with interim and intermittent employees.  
The Arbitrator held that the Employer did have just cause for removal of the Grievant.  The Arbitrator found that the Grievant clearly violated Rule A-05 because she did not have the leave balance to cover her request.  When an employee serves such an extensive suspension, it can be viewed as a quasi last chance; virtually any substantiated subsequent offense can lead to serious consequences.  Nothing in the Collective Bargaining Agreement requires the Employer to substitute leave in lieu of sick leave.  This situation does not rise to an emergency situation.  Interim and intermittent employees can be treated differently by the Employer without violating the CBA because they do not hold the same status as full-time employees.  It is clear that prior grievance settlements cannot be considered by arbitrators because it would have a chilling effect on future settlements.  
